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THE LEGISLATURE AND THE ADMINISTRATION, I 


JOHN A. FAIRLIE 
University of Ilinois 


Mr. W. F. Willoughby, in his Principles of Public Administra- 
tion, holds that “the function of direction, supervision, and control 
of the administrative activities of the government resides in the 
legislative branch of the government.” More specifically, he states 
that, “In the case of our national government at least, Congress 
is the source of all administrative authority.’! It may be suggested 
however, that an examination of existing systems of government 
shows a large amount of variation in this respect, and that three 
main systems may be recognized. 

These three main systems may be noted in private as well as in 
public administration. In undertakings managed directly by a sin- 
gle person, he at the same time is the organizer of the business and 
conducts its operation. This may be called an autochthonous ad- 
ministration. In collective groups, or societies, a distinction ap- 
pears between the determination of general policies by the group 
or society (or by a general committee) and the actual management 
by the officers or agencies set up by the central group for certain 
purposes. Most large business enterprises are conducted by cor- 
porations, operating under a charter or law which establishes some 
features of the organization, usually providing a board of directors 
with authority to organize the administration in more detail; while 
the direct conduct of operations is carried on, under the general 

1 Principles of Public Administration, p. 11; Principles of Legislative Organiza- 
tion and Administration, p. 116. In support of these statements, he cites opinions 
of the United States Circuit and Supreme Courts in 1835 and a report of a Senate 
committee in 1881. But the Supreme Court opinion does not fully sustain his state- 
ment. On the other hand may be cited opinions of several attorneys-general, notably 
Caleb Cushing in 1855, and also other opinions of the Supreme Court. Cf. Fairlie, 
National Administration of the United States, pp. 7-19; 6 Op. Atty-Gen. 10, 365; 
7 ibid., 458, 470; 8 ibid., 348; 10 ibid., 413; U. S. v. MacDaniel, 7 Peters 14 (1833); 


Wells v. Nickels, 104 U. S. 444; U. S. v. San Jacinto Tin Co., 102 U. S. 273, 279; 
In re Neagle, 135 U. S. 1, 63, 67, 75. 
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supervision of officials provided for by the charter, by subordinate . 


agencies set up by the board of directors. 

In public administration, the same three systems may also be 
recognized. In an absolute monarchy, the head of the state is at 
the same time both the organizer and the general manager of the 
governmental administration, though in a government of some 
importance he is likely to delegate the active supervision to one or 
more officials. In a government like that of Great Britain, where 
the king in Parliament is recognized as the sovereign, subject to no 
legal limitations, the ultimate authority to organize and control 
the administration is in the Parliament. But this is modified by 
customary practices and by the delegation of important powers 
to executive officials. 

In most governments of the present day, the basic organization 
is established by a written constitution, which may be compared 
in some respects to the charter of a business corporation. The con- 
stitution provides for certain agencies, usually including an elected 
representative body, with powers of legislation and control over 
the administration, subject, however, to powers conferred on the 
chief executive and often on other agencies also provided for by 
the constitution. With variations in constitutional provisions and 
in practice, these systems differ widely, from that in France, which 
approximates to the British system of parliamentary control, to 
those of some of the recent dictatorships which approach that of 
the absolute monarchy, subject, however, to a possible change by 
the electorate. 

The Constitution of the United States is an early and leading 
example of the last-mentioned system. It provides for a represen- 
tative Congress, with important enumerated powers of legislation, 
and other implied powers, the scope of which are subject to judicial 
interpretation. It also provides for a President, with specified 
powers, which give him a large degree of supervision over the ad- 
ministrative agencies; and further authorizes a system of judicial 
courts with important powers of judicial administration, and these 
courts have established their authority to determine the limits of 
congressional and presidential authority in cases of conflict. 

American state constitutions from the beginning have provided 
for a division of governmental powers. The early constitutions 
made the state legislature the more important agency; but more 
and more limitations have been placed on this body, by provisions 


pea - 


Pa 
sA / 


THE LEGISLATURE AND THE ADMINISTRATION 243 


for specific administrative and local officials and judicial courts, so 
that the administrative system is to a considerable extent estab- 
lished by the constitution. 


FORMS OF LEGISLATIVE ACTION 


The scope of legislative authority over the administration may 
be analyzed into the following elements: (1) determination of ac- 
tivities to be undertaken; (2) organization of agencies to perform 
such activities; (8) provision of funds available for such agencies; 
and (4) determination of the means and methods for supervising 
and controlling these agencies.2 We may consider these elements 
in the light of actual conditions. 

Determination of Activities. In modern governments, the legis- 
lative body generally determines the main lines of public services 
and activities to be carried on by the administration, and there is 
general recognition that this is properly a function of that branch 
of the government. At the same time, there are in many cases 
limitations on this power, and there are wide variations in the de- 
gree to which the power is exercised. General limitations in the 
bills of rights restrict the power of the legislatures. Powers 
vested by the constitutions in the chief executive and other 
constitutional offices and judicial courts are beyond the control of 
the legislatures. In state constitutions, there are often mandatory 
provisions requiring the legislature to act, though no effective 
means of enforcing such provisions have been discovered. 

In exercising this power, the distinction should be recognized 
between legislation requiring certain activities to be undertaken, 
and that authorizing but not requiring such activities. Until re- 
cently, most legislation on public activities has been mandatory 
in character, though often leaving more or less discretion in matters 
of detail. But in recent years there has been a notable development 
of permissive legislation leaving it to the chief executive or other 
agencies to decide whether to exercise the authority conferred. 

In the United States, legislation, both national and state, on 
public services has been much more specific than in most other gov- 
ernments. The powers and duties of particular officials and agen- 
cles have been prescribed in minute detail, and the same policy has 

2 Cf. W. F. Willoughby, Principles of Public Administration (1926), Chap. 2; 
Principles of Legislative Organization and Administration (1934), Chap. 11; J. A. . 


Fairlie “Congress and the National Administration,” 26 Michigan Law Review, 237 
(1928). 


244 THE AMERICAN POLITICAL SCIENCE REVIEW 


been followed in respect to projects for public buildings and public 
works. In recent years, there has been some change in this matter, 
and a tendency towards the authorization of general plans and 
policies; but American legislation, in this respect, is still often more 
specific than is necessary or advisable. 

Much the greater part of the time and the output of Congress 
and of American state legislatures are directed to matters of ad- 
ministration, and only a minor part to laws affecting private rights. 
An analysis of the laws passed at two sessions of the Illinois gen- 
eral assembly showed that about twenty per cent were appropri- 
ations, about forty per cent were laws relating to the state admin- 
istration, about thirty-five per cent were laws relating to local ad- 
ministration, and less than five per cent were laws relating to pri- 
vate rights.® 

Organization of Administrative Agencies. The organization of spe- 
cific agencies of public administration may be determined by the 
constitution, by the legislative body, or by the higher administra- 
tive authorities, or may in practice be determined partly by each 
of these methods. 

In a number of national governments and in most of the Amer- 
ican states, constitutional provisions create some of the adminis- 
trative agencies. American state constitutions usually provide, not 
only for the governor, but for other elective state officers (such as 
secretary of state, treasurer, attorney-general, and auditor), for a 
system of judicial courts, and for various county officers. State 
laws on local government and city charters also provide for a con- 
siderable number of specialized administrative agencies, and often 
organize the administrative system in still more detail. Constitu- 
tional provisions of this sort hamper the development and modi- 
fication of the administrative organization to meet new conditions, 
and such provisions should be kept to a minimum. 

On the other hand, in most European and other foreign govern- 
ments, the organization of administrative agencies remains largely, 
if not wholly, in the hands of the higher executive authorities. Thus 
in France, the administrative system as a whole is established and 
modified from time to time by executive regulations. 

In Great Britain, the situation is more complicated. The king, 
whose position is older than Parliament, retains large formal 
powers, now exercised in fact by the ministers; and the older offices 

2 W. F. Dodd, Siate Government (2nd ed., 1928), p. 175. 
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were established by the Crown, though their powers have been in 
many cases altered by acts of Parliament. During the last century, 
new ministers and other agencies have been established by Parlia- 
ment. But the internal organization of the various ministries and 
other agencies is regulated in the main by executive and adminis- 
trative action. 

The Constitution of the United States gives the President im- 
portant powers over the administration. References to departments 
and offices established by law, and the definite provision empow- 
ering Congress to establish judicial courts, have been accepted 
as authorizing Congress to organize administrative agencies. The 
elaborate structure of executive departments, bureaus, judicial 
courts, and other agencies has been established for the most part 
by acts of Congress, in much detail, though with some significant 
variations. . 

All of the major executive departments, numerous boards and 
commissions and other officials, and the several classes. of United 
States courts have been organized by acts of Congress. In most of 
the departments, bureaus, and sometimes other subordinate divi- 
sions and offices, are also regulated by statute. This was done for 
the Department of the Treasury from the beginning, and the same 
method was later extended to the Department of War, and to the 
subsequently created Departments of the Navy, Interior, Com- 
merce, and Labor. In many cases, too, Congress has definitely pro- 
vided for local offices, such as army posts, navy yards, and for a 
time the customs collection districts. To a large extent, however, 
. the internal organization of executive departments has been based 
on plans proposed by the departments. 

On the other hand, the internal organization of the Departments 
of State, Justice, the Post-Office, and Agriculture has been left 
largely to departmental action. But the departmental organization 
has been recognized by Congress in appropriation bills; and in some 
cases there has been congressional legislation, as for some bureaus 
in the Department of Agriculture and in the reorganization of the 
foreign service. 

In the present century, there has been some tendency to confer 
larger powers of administrative organization on the President. 
During the World War, powers to control food and fuel supplies, 
trade, and industry were vested in the President, to be exercised 
by such agencies as he might establish. The Overman Act of 1918 
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authorized the President to make temporary changes in the ad- 
ministrative system established by statute. There have also been 
other cases where temporary agents have been designated by the 
President without express statutory authority. 

Following a long period of discussion over the need for a general 
reorganization of the national administrative system, Congress in 
1932 authorized the President to propose specific changes, subject 
to congressional approval; but the changes proposed by President 
Hoover were disapproved by Congress. Still larger powers, how- 
ever, were conferred on the President by the new Congress in 1933, 
authorizing changes by the President to be effective unless altered 
by law. A considerable number of changes have been made, but no 
general reorganization has yet been accomplished. The emergency 
legislation of 1933 to 1935 followed the precedent of the World War 
legislation in conferring large powers on the President, to be ex- 
ercised by such agencies as he might designate or establish. 

Congressional organization of the internal machinery of national 
administrivion has been exercised in too much detail; and the re- 
cent tendency towards delegating this power to the executive or 
administrative agencies is to be commended. 

In the several states, the legislatures have also exercised freely 
the power to establish administrative agencies, in addition to those 
provided for in the state constitutions; and with the expansion of 
public services, much the greater part of state administrative or- 
ganization is regulated by statute. Until the nineteenth century, 
this expansion took place in a haphazard manner, with little at- 
tempt at any codrdinated system. But, beginning with Illinois in 
1917, about half of the states have carried out a general reorgan- 
ization of the administrative system, limited in most cases by con- 
stitutional provisions. In a few states, the new organization has 
been based on the amendment of the state constitution; but it may 
be questioned whether this method is likely to promote the flexi- 
bility needed to meet new conditions. There is more need for re- 
moving existing constitutional provisions for state and local off- 
cers, so as to open the way for a more satisfactory organization. 

Closely related tu the organization of administrative agencies are 
problems relating to the personnel of such agencies. These concern 
the number of persons, their classification for different kinds of po- 
sitions, their qualifications, compensation, and methods of selec- 
tion, promotion, dismissal, and retirement. In most governments 
of the world, these matters are under the control of the executive 
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authorities, subject only to the power of the legislative bodies to 
prescribe the general scope of the public activities, to provide the 
funds for their compensation, and, in parliamentary governments, 
to control the selection of the higher officials. 

In the United States, Congress and the state legislatures exer- 
cise larger powers over personnel, but subject to constitutional pro- 
visions and judicial decisions as to the power of appointment and 
removal. In regulating the details of administrative organization, 
American legislative bodies provide, not only for officials at the 
head of the major departments and non-departmental agencies, 
but also for subordinate officials in numerous bureaus and subdi- 
visions, as well as for many local officials. In organizing acts or in 
appropriation bills, salaries of officials have been determined, and 
in many cases the number and compensation of employees in par- 
ticular offices have been fixed. For some positions, certain quali- 
fications have been prescribed, though these are seldom required 
for the higher offices. The power of appointment to higher offices is 
usually vested by the constitutions in the chief executive, subject 
to confirmation by the senates; and this has frequently resulted in 
giving individual members of the legislatures a voice in the se- 
lection especially of local officials in their districts. 

The United States civil service law of 1883 marked the begin-- 
ning of systematic legislative regulation of the subordinate per- 
sonnel in the national administration. Similar laws for the state 
services have been enacted in ten states. New York and Ohio have 
constitutional provisions requiring civil service examinations for 
both state and local positions. State laws and local charter require- 
ments have established such examinations in many cities and some 
other local governments. 

By the personnel classification act of 1923, Congress provided for 
a comprehensive classification of employees in the national govern- 
ment; and classification systems have also been set up in the states, 
cities, and other local districts with civil service laws. 

Regulation of the procedure of administrative agencies in most 
other governments is mainly, if not entirely, a matter for executive 
or administrative determination. In the United States, however, 
this has been largely prescribed by legislative bodies. It may be as- 
sumed that from early days, minor rules and methods of office 
management have been prescribed by officials of various ranks; and 
from the beginning of the national government under the Consti- 
tution, the heads of the executive departments have been author- 
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ized to make rules of this kind, not inconsistent with those pre- 
scribed by Congress. With the expansion of public business, there 
has been a continuous development of such internal regulations, 
though legislative provisions on such matters still continue. 

Rules of procedure affecting persons outside of the public serv- 
ices have been more commonly established by legislative action, in 
both the national and state governments of the United States. The 
procedure for the assessment and collection of taxes, for the con- 
duct of business in the judicial courts and before administrative 
agencies, and for other matters, were for a long time mainly reg- 
ulated by statute; and this continues to a large extent. But in this 
field, also, the later tendency is to delegate authority to prescribe 
rules of practice and procedure to administrative agencies. This is 
more common in the national government, but is also developing 
in the state governments. But it may be noted here that an im- 
portant problem in such matters is as to the procedure to be fol- 
lowed in making such rules; and legislative action providing for 
notice and consultation with those concerned and determining the 
agencies which shall establish such rules is desirable. 

Rules and regulations affecting private rights have also been 
established in considerable detail in legislative statutes. In recent 
years, there has been some tendency to delegate this power to ad- 
ministrative agencies, especially in the legislation since 1933. But 
delegation of this kind is subject to the rulings of the courts as an 
unconstitutional grant of legislative power. 

In Great Britain, where there has been a much greater develop- 
ment of administrative rules and orders than in the United States, 
various “safeguards” have been required-——including in some classes 
of cases submission of such rules and orders to Parliament. In 
France, where there is a still greater use of administrative regula- 
tions, there are also formal requirements for consultation between 
the government departments, and for the submission of the more 
important classes of regulations to a central administrative agency, 
the Council of State.* In Germany and Italy, the practice of delega- 
tion has also been more liberal than in England. 


4 J. A. Fairlie, Administrative Procedure in Connection with Statutory Rules and 
Orders in Great Britain (1926); C. T. Carr, Delegated Legislation (1921); F. N. 
Thorpe, Federal Departmental Organization and Practice (1925); Ernst Freund, 
Administrative Powers over Persons and Property (1928), Chap. 11; J. A. Fairlie, 
“Administrative Legislation,” 18 Mich. Law Rev., 181. 
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Financial Control. One of the most important factors defining the 
scope of administrative action is the control over financial re- 
sources; and power in this field forms the basis for much of the au- 
thority of representative bodies over the administration in most 
countries. In primitive governments, in absolute monarchies, and 
to some extent in modern times, the ruling authorities have relied 
on revenue from property and more or less fixed dues, and could 
control the purposes for which such revenues might be used. But 
the expansion of modern public administration has been closely 
related to the development of representative bodies which exercise 
the power to impose new and increasing taxes, and to control the 
purposes for which public funds may be used. 

This system was first established in England, when the repre- 
sentation of the commons was begun primarily to authorize new 
taxes; and the control of the House of Commons over the adminis- 
tration has been an outgrowth of this power of the purse. It should 
be noted, however, that proposals for changes in taxation and for 
appropriations in Great Britain are presented by the administra- 
tion; and since the establishment of parliamentary control over the 
ministry, such proposals are usually accepted and voted by Parlia- 
ment. In other present-day governments under the parliamentary 
system, the same situation exists to a large extent. But in some 
countries (notably France) Parliament has exercised a larger con- 
trol over the proposals of the administration; and in some coun- 
tries (notably Germany before 1919), the administrative govern- 
ment could continue existing financial arrangements without par- 
hamentary approval. 

In the United States, Congress and the state legislatures have 
the sole authority to pass revenue laws and make appropriations 
of public revenue. Bills for revenue must originate in the more nu- 
merous houses of representatives, and the same practice is followed 
for appropriation bills. But both revenue and appropriation bills 
are freely amended in the senates. 

The degree of legislative control varies in practice as between 
revenue and appropriation measures, and in different countries. In 
most governments, some at least of the revenue laws continue in 
force until altered by a later act of the legislative body; and this 
method is regularly followed by the United States Congress. This 
practice weakens the power of a subsequent Congress, as a majority 
of one house or a presidential veto may prevent either an increase 
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or decrease of revenue. In Great Britain and some other countries, 
and in most of the American states, a large part of the government 
revenue comes from taxes imposed for one or two years, which must 
be renewed to continue in force. 

Congress, to a large extent, exercises the power to determine 
what changes will be made in the revenue laws. Recommendations 
may be made by the President and the Secretary of the Treasury, 
and under favorable conditions these may be followéd in the main, 
though subject to changes in detail. More often, serious changes 
will be made by Congress from the executive proposals. The de- 
tails of tariff laws have regularly been determined by congressional 
committees, though these are now subject to some modification by 
the President. State legislatures also exercise a good deal of control 
over changes in the tax laws, though in some cases they may yield 
to executive pressure. 

The scope of congressional power over taxation covers all forms 
of taxation, but until 1913 was seriously restricted by the constitu- 
tional provision that direct taxes must be apportioned to the states 
on the basis of population. The income tax amendment of 1913 re- 
moved this restriction as to income taxes, and has added enor- 
mously to the taxing ability of the national government. Many state 
constitutions impose a rule of uniform property taxation, and in 
some states there are other restrictions on state and local taxation 
and debt which seriously limit the financial power of the state legis- 
latures and local authorities. 

More direct and recurrent control is exercised by means of ap- 
propriations, which are made for particular services, and to a large 
extent for one year at a time (in most American states, for two-year 
periods), so that legislative action is necessary to continue existing 
operations. For some purposes, however, continuing appropria- 
tions are made, which remain in force unless altered by later legis- 
lative action. In the United States national government, payments 
for interest and principal on the national debt, and for important 
public buildings and public works, are provided for by continuing 
appropriations. The salaries of the President and United States 
judges are protected by constitutional provisions that they may not 
be reduced for the term for which these officers are chosen. In de- 
cisions of the Supreme Court,’ it has been held that naming a fixed 
salary for an officer has much the same effect as a permanent ap- 

6 U.S. v. Langston, 113 U. S. 389. 
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propriation; but in this case suit would have to be brought in the 
Court of Claims, and in case of judgment, payment can be made 
only from appropriations for the payment of such claims. 

In the American states, appropriations for operating services are 
generally made for one- or two-year periods; and continuing appro- 
priations are for the most part limited to important public works, 
for which long-term bonds, are issued, approved by popular vote. 
In Wisconsin, however, considerable use is made of continuing ap- 
propriations for established institutions and services. 

Control over appropriations may be used to require administra- 
tive agencies to perform certain services, or to limit or even to 
suspend their activities. The United States House of Representa- 
tives may prevent the execution of a treaty approved by the Senate 
by failing to make an appropriation. The first civil service com- 
mission, appointed by President Grant, was discontinued for lack 
of appropriations. Specific limitations have been placed on the use 
of appropriations for the army. At times, non-financial provisions 
have been added as “riders” to appropriations. Most of this has 
been as a matter of convenience in changing minor details of legis- 
lation; but it has been used by one house of Congress as a means 
of securing consideration of a matter which the other house might 
otherwise ignore, or which the President might veto if submitted 
separately. In 1878, President Hayes vetoed an appropriation bill 
including a “rider” to which he objected, and thus placed the re- 
sponsibility on Congress, which repassed the appropriation without 
the rider. Similar action was taken by President Wilson, with the 
same result, though later the legislation was renewed in a separate 
measure and repassed over the President’s objections. In many 
state constitutions, it is provided that appropriation bills shall not 
include other legislation, and this method of legislative control is 
prevented. 

Control over appropriations has been considered the most im- 
portant basis of the control of the British House of Commons and 
other parliaments over the personnel of the ministries. But in the | 
United States neither Congress nor the state legislature has at- 
tempted to control the selection of administrative officials by with- 
holding supplies. 

The methods of dealing with appropriations and the degree of 
detailed control exercised by legislative bodies varies in different 
countries. In all countries, appropriations for established services, 
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and to a large extent for new undertakings, are based largely on 
estimates and requests from the administrative agencies. In France 
and England, by the beginning of the eighteenth century there had 
developed central finance departments which formulated general 
plans or budgets of proposed expenditures. The House of Com- 
mons, in the time of Queen Anne, adopted a standing rule that no 
member may move to increase an appropriation requested by the 
Crown. Under this system, while the House of Commons gives a 
good deal of time at each session to the consideration of the esti- 
mates in committee on supply, this time is used mainly for general 
criticism of the administration; and changes in the Treasury esti- 
mates are seldom made. Occasionally a motion for a minor reduc- 
tion will be presented (sometimes because a larger appropriation 
for some purposes is wanted), but as the adoption of such a motion 
may lead to a change of ministry, it usually fails. During the pres- 
ent century, there has been some criticism of the lack of parliamen- 
tary control over expenditures. A select committee on national ex- 
penditures, in 1919, recommended the creation of standing com- 
mittees on estimates to examine parts of the budget proposals each 
year, and to make reports to the House of Commons, but to refrain 
from dealing with policy or from proposing additional expenditures. 
Such a committee has been set up, but has led to no important 
changes. In France, the parliamentary budget commissions exert 
more influence on the budget proposals of the ministry. 

In the United States, the methods and scope of legislative action 
on appropriations have varied, and have been changed in impor- 
tant respects since 1900, with the development of modern budget 
systems. In the national government, from the beginning, requests 
from different administrative agencies were compiled by the Treas- 
ury Department and submitted to Congress without revision. 
These were ‘considered by the Ways and Means Committee, es- 
tablished in 1795, and after 1865 by the Committee on Appropria- 
tions. In 1882, several important appropriation bills were referred 
to other committees; and the responsibility for appropriations was 
dispersed. A similar development took place in the Senate. Under 
these conditions, changes from departmental estimates became fre- 
quent and extensive, by both additions and reductions. 

In the state and local governments, there was likewise for a long 
time no systematic planning of expenditures. State legislatures, 
city councils, and other local authorities generally relied to a large 
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extent on a single committee on appropriations for each house. But 
the pressure from the increasing number of agencies, as well as from 
individual members of the legislative bodies, combined with lack 
of time and the absence of any definite method of dealing with the 
problem, resulted in lack of effective control. 

Steps towards better methods began in the larger cities, where 
the pressure for increased funds was strongest, and the limitations 
on the available resources were most restricted. The formation of a 
board of estimate and apportionment for New York City in 1873 
marked the first stage, by providing an agency for a more system- 
atic scrutiny of proposed expenditures. Similar agencies were es- 
tablished in some other cities, while in still others the auditor or 
comptroller exercised some supervision over the estimates. The 
power of the mayor to veto items of appropriations also tended to 
concentrate responsibility. Soon after 1900, more active discussion 
of the need for better budget methods led to more effective ar- 
rangements, definitely established in the Dayton city manager 
charter of 1914, and since then applied in many other cities. 

The executive veto of appropriation items was first established 
by the Constitution of the Confederate States. After the Civil War, 
a, similar power was granted to the governor in a few states; and 
this power has been gradually extended—to 28 states by 1900 and 
to 39 states by 1930. Improved budget methods were adopted in 
the states of California and Wisconsin in 1911, and since then have 
been established in most of the states. In three-fourths of the states, 
the formulation of the budget for the bulk of state expenditures 
is now in the hands of an agency under the control of the governor; 
and legislative changes in the budget are largely reduced. Beginning 
with Maryland in 1916, seven states have adopted constitutional 
amendments for this purpose; and in Maryland the power of the 
legislature to vote larger appropriations than the governor recom- 
mends has been restricted. 

In the national government, the need for improved budget meth- 
ods had been advocated for many years, and had been definitely 
recommended by an economy and efficiency commission and by 
President Taft in 1912. But it was not until after the enormous 
increase of expenditures due to the World War that definite action 
was taken by the passage of the Budget and Accounting Act of 
1921. i 

Under this act, the duty of preparing a comprehensive budget o 
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proposed expenditures is placed in a bureau of the budget, nomi- 
nally attached to the Treasury Department, but acting directly 
under the President. At the same time, important changes were 
made in the committee system in Congress. The House committee 
on appropriations was enlarged to 35 members, and was given 
charge of all appropriation bills, considering different bills through 
sub-committees; and in the Senate all appropriation bills now go to 
a single committee. Changes in the classification of appropriation 
items and a reduction in the number of appropriation bills have 
made possible a more effective control. The budget law, however, 
did not attempt any formal restriction on the power of Congress 
to alter the amounts of proposed expenditures. 

The new budget systems resulted in a large reduction in the 
amount of legislative changes in proposed appropriations, and in a 
more careful and effective use of the legislature’s power. An ex- 
treme illustration of former practices may be seen in the appro- 
priations by Congress for the last fiscal year before the Budget and 
Accounting Act went into effect. For that year (ending June 30, 
1922), total appropriations were twenty-five per cent less than the 
total estimates; but at the same time appropriations for some items 
were made to an aggregate of $117,000,000 more than the esti- 
mates. Under the new system, a considerable number of minor 
changes continued to be made. For the first year (1923), the net re- 
sult was a reduction of about four per cent from the budget esti- 
mates; after that the net results were reductions ranging from 
about one-half of one per cent to one-tenth of one per cent for the 
fiscal year 1930. This reduction in legislative activity has been due 
to the more thorough scrutiny of the estimates by the budget 
bureau. At the same time, Congress has at times voted for expendi- 
tures not requested by the President—as for river and harbor im- 
provements and the soldiers’ bonus, and has limited salary reduc- 
tions proposed by President Roosevelt. For several years under the 
new systems, budget estimates and appropriations were lessened 
from year to year; but after 1926 the totals began to increase, and 
since 1932 have increased rapidly, as during the World War, pro- 
ducing large and accumulating deficits. 

In the states and cities, the improved budget methods have 
shown similar results. With more systematic budget plans, the ex- 
tent of legislative activity in altering proposed expenditures has 
been reduced. But other factors led to large increases in total ex- 





THE LEGISLATURE AND THE ADMINISTRATION 255 


penditures until the effects of the economic depression affected the 
available revenues. The former methods showed the inability of a 
large legislative body to exercise effective control over the details 
of appropriations. The new arrangements have established a more 
orderly system, with a decline in the degree of legislative action. 

Further control over and scrutiny of expenditures after appro- 
priations have been made is exercised by different methods. In 
Great Britain, the primary control is vested in the Treasury, sub- 
ject to review by the Comptroller and Auditor-General, an official 
with independent tenure, and to subsequent examination by the 
Committee on Public Accounts of the House of Commons, which 
recommends changes and reports to the House. In France and other 
European countries, there are semi-judicial courts of accounts 
which conduct post audits of public accounts. 

In the United States, for the most part, there has been a failure 
to distinguish clearly between the primary control over disburse- 
ments and accounts and the subsequent audit and examination of 
accounts. In the national government, the main control before 1921 
was vested in the Comptroller of the Treasury and a number of 
auditors in the Treasury Department, appointed by the President 
and Senate, but in practice independent. Congressional commit- 
tees were also appointed from time to time to examine and report 
on accounts and expenditures; and beginning in 1816 a series of 
standing committees on expenditures were established. These com- 
mittees, however, were seldom active, though at times special in- 
vestigations were made, usually after a change in party control of 
the government, with the hope of finding irregularities in the former 
administration. 

Under the Budget and Accounting Act of 1921, the functions of 
the Comptroller of the Treasury and the auditors, with added 
powers, were transferred to a new General Accounting Office, in- 
dependent of the Treasury, headed by a Comptroller-General, ap- 
pointed by the President and Senate for a term of fifteen years and 
removable only by joint resolution of both houses of Congress. This 
arrangement was intended to make the Comptroller-General and 
the General Accounting Office the agent of Congress in controlling 
expenditures. The new system seems to have resulted in a closer 
scrutiny of expenditures in detail; but it has further combined the 
functions of accounting and auditing in the same office; and as the 
committees on expenditure continue for the most part to be inac- 
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tive, there is no regular and systematic scrutiny of accounts and 
expenditures by an outside agency.’ n 

In the states and many cities, accounting and auditing functions 
have been combined under a single auditor or comptroller, usually 
elected by popular vote. Legally independent, this official has often 
been elected at the same time as the governor or mayor and other 
administrative officers; and under the, party system he has gen- 
erally been of the same party. Moreover, the auditors’ functions 
have been limited to keeping expenditures within the appropria- 
tions, without authority to control the rate or the objects of ex- 
penditures. In a few states, the auditor is elécted by the general as- 
sembly, and is thus more directly its agent. In some cities, as Chi- 
cago and Detroit, the comptroller is appointed by the mayor. 

Recent reorganizations of state and municipal government have 
generally provided a finance department under the chief executive 
to control current expenditures; and in many city-manager govern- 
ments provision is made also for regular external audits under the 
direction of the council. But in most state and city governments 
there is nav~4ablished agency for the systematic scrutiny of finan- 
cial transa ons. 


€ See G7 eC. S. Benson, Financial Control and Integration (1934). 


(To be concluded in the next issue) 
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officials those powers which have long been enjoyed by officials in a 
majority of the other states. 

Delaware—the only state which does not have a referendum on amend- 
ments—gave the necessary approval of the second successive legislature 
to an amendmént (Art. IV, Sec. 28) limiting to a six-month period ap- 
plications for writs of error. " 

Local Government. Of great experimental interest to those concerned 
with better local government ts New York’s county home-rule amend- 
ment, which passed by 1,288,297 to 499,332 (Art. II, Sec. 26). Like 24 
other states, New York formerly had constitutional provisions for elec- 
tion of most county officers—a system which made impossible the simpli- 
fication of governmental structure. Under the new amendment, the legis- 
lature is required to set up alternative forms of county government from 
which the citizens of a county may choose for themselves. The writer 
sympathizes heartily with the purpose of the amendment, but believes 
that applause may well be reserved until the practical functioning can be 
observed. Texas’ experience with county home rule has not been en- 
couraging. 

Undeterred by this disappointment, the Lone Star State has now voted 
(274,537 to 188,642) to attempt improvement of local government by 
abolition of the fee system (Art. XVI, Sec. 61). In counties of more 
than 20,000 inhabitants, district officers and county officers are to be 
compensated on a salary basis, while the commissioner’s court will de- 
termine the basis of compensation of officers in other counties, and of 
precinct officers. 

That the theory of government by constitution can be reduced to the 
ridiculous is evident from the mass of special legislation with which 
Alabama considers it necessary to pad her governmental framework. Dur- 
ing the year 1935, the general electorate gravely voted on and approved - 
the borrowing of $1,600,000 by Mobile county; a one per cent property 
tax——with increases by popular vote—in the municipality of Attalla; the 
issuance of bonds not exceeding $130,000 for a courthouse in Lawrence 
county; the levying in eight school districts of a tax, not to exceed three 
mills, for building purposes; and permission for the legislature to regulate 
official fees and salaries in Calhoun and Tuscaloosa counties. 

Legislatures. Although the writer is convinced that many legislators 
are underpaid, he was startled to learn that in one state legislative salaries 
were increased—in a depression year—to $15 a day, the highest per diem 
(but not the highest annual) payment of any state legislature (Art. II, 
Sec. 15). The state is wealthy Delaware—and constitutional amendments 
do not require popular ratification. 

The vexed issue of biennial versus annual sessions reappeared in Massa- 
chusetts, and a constitutional amendment to establish the former was re- 
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ferred to the 1936 session. This drive of the taxpayers’ leagues for biennial 
sessions is an excellent example of the danger of false economy, combined 
with a desire to follow the commonly accepted system. Massachusetts 
now gets legislation far better than the average. Why should less frequent 
sessions and hastier consideration improve things? 

Elections. On September 9, Maine voted by 23,269 to 5,540 to increase 
the residence qualification for voters from three to six months (Art. IT, 
Sec. 1) and by 17,855 to 10,996 to authorize the use of voting machines 
(Art. II, Sec. 5). On April 1, Michigan approved (485,850 to 253,530) 
the recount by the board of state canvassers of a tie vote for any state 
office except that of legislator (Art. XVI, Sec. 4). 

Miscellaneous. Maine authorized, by a vote of 19,074 to 9,915, 
$36,000,000 of highway bonds (Art. IX, Sec. 17) and by a vote of 21,383 
to 8,375 a bridge district bond issue of $500,000 (Art. IX). New York 
voted (1,086,701 to 588,442) to repeal the double liability of bank stock- 
holders (Art. VIIT, Sec. 7). Oklahoma accepted (185,058 to 91,189) an 
amendment allowing the legislature to exempt homesteads from ad 
valorem taxation. Delaware prohibited lotteries and pool-selling, but al- 
lowed pari-mutuel machines or totalizators (Art. IT, Sec. 17). Alabama 
voted (30,742 to 18,189) to allow general laws for incorporation and a 
franchise tax on corporations, exempting building and loan associations. 


REJECTED PROPOSALS 


Restrictions on Amendments. In at least two states, voters decided — 
against measures which would facilitate constitutional change. In Texas, 
the electorate went on record (238,258 to 214,024) against permitting 
special legislative sessions to submit constitutional amendments. Of far 
more vital importance is a recent Pennsylvania decision which leaves the 
state government in a most difficult position. The courts have declared 
the state income tax unconstitutional; borrowing powers are subject to 
strict limitation; amendments may be presented only at five-year in- 
tervals, and now the voters have balloted (1,184,160 to 916,949) against 
the calling of a constitutional convention. 

Economy. To “save taxpayers’ money,” California refused to authorize 
state borrowing for building purposes (211,683 to 241,414) and antici- 
pation of taxes and revenue (154,225 to 291,780); while Texas refused to 
sanction a free textbook amendment (257,815 to 280,019). New Mexico 
rejected homestead exemption for veterans. 

Stability. New Mexico refused (6,990 to 21,527) to replace its superin- 
tendent of education by a board, and the same voters overwhelmingly 
sent into oblivion an amendment permitting land exchanges between the 
state and federal governments and further rejected proposed changes in 
the conduct of criminal trials. Struggling bravely to demonstrate that 


AMERICAN GOVERNMENT AND POLITICS 279 


men are still men in the great open spaces, Oklahomans refused (114,968 
to 154,669) to make women eligible for certain state offices. They also de- 
clined (113,737 to 142,664) to abolish the commissioners of the land office; 
while in California the voters signified disapproval of the proposed Rector 
Dam Authority (191,623 to 256,449). 


University of Chicago. GEORGE C. S. BENSON. 


Direct Primary Legislation in 1934-35.! Although few important 
changes have been made in the laws regulating primary elections during 
the last two years, some of those which have been made are novel and 
may foreshadow interesting future developments. 

The year immediately preceding a presidential campaign usually 
brings some changes in the presidential primaries, and 1935 was no ex- 
ception. North Dakota has repealed its presidential primary provisions, 
and in Oregon repeal was voted by the legislature but defeated at a 
referendum vote.’ Hereafter, delegates to the national nominating con- 
ventions in North Dakota are to be chosen by a state convention meeting 
at a time and place fixed by the party state central committee.* The 
Oregon law, which was defeated, provided for the choice of delegates at 
large by the state central committee‘ and of district delegates by district 
nominating committeemen.® Both of these presidential primary laws were 
poorly drawn, and it is not surprising that there should have been ob- 
jection to them.$ It is surprising, however, that in states which have been 


1 The legislatures of all states were in regular or special session in 1934 or 1935. 
Massachusetts, New Jersey, New York, Rhode Island, and South Carolina held 
regular sessions in both 1934 and 1935; the legislatures of Kentucky, Louisiana, 
Mississippi, and Virginia were in regular session in 1934 only; in the remaining 39 
states, regular sessions were held in 1935 only. In addition, the legislatures of some 23 
states held special sessions in 1934. Although the 1935 session laws of Arkansas and 
West Virginia were not available when this note was written, full reports were avail- 
able from their legislative reference bureaus, and this note is complete for all regular 
and special sessions of 1934 and the regular sessions of 1935. It does not, however, 
cover most of the special sessions of 1935. The writer wishes to take this opportunity 
to thank the American Legislators’ Association and the legislative reference bureaus 
of the respective states for prompt and intelligent assistance in supplying material 
used in the preparation of this note. A particular debt of gratitude is due the staff 
of the Massachusetts State Library, without whose aid this work would have been 
impossible. Legislation concerning registration, absent voting, corrupt practices, 
and the conduct of elections generally is not included in this note unless it affects 
the primary exclusively. 

2 Laws of North Dakota, 1935, ch. 185, p. 169; Oregon Laws, 1985, ch. 261, p. 
406 (defeated at referendum election, January 31, 1936, by a vote of 5 to 2). 

3 Laws of North Dakota, 1935, ch. 135, sec. 9, p. 172, 

t Oregon Laws, 1935, ch. 261, secs. 11-18, p. 410. 5 Ibid., secs. 7-9, p. 409: 

6 For a discussion of their imperfections, see the writer’s Presidential Primary, 
pp. 65-76, 87, 88. 
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such staunch supporters of direct control of the nominating process 
efforts were not made to remedy these defects before repeal was at- 
tempted. The Oregon proposal was indeed a far cry from the ideals of 
the “People’s Power League’’!’ 

Kentucky is the only state which has made any important extension 
of the scope of the direct primary. This state, which substituted an op- 
tional for a mandatory law for nominations to state-wide offices in 1920,8 
has once again made the direct primary mandatory for nominations to 
„all state offices.° Minor changes in the applicability of the direct primary 
to local offices or geographical districts have been made by Minnesota, 
North Carolina, and Virginia. In addition, Rhode Island, which has 
never adopted a direct primary, has enacted a special caucus law for the 
city of Portsmouth.” 

New Jersey has changed the date of the state primary from the third 
Tuesday in May to the third Tuesday in September, except in presi- 
dential years, when it will be held in May in conjunction with the presiden- 
tial primary as before.“ In two other states—Massachusetts and New 
York—the date of the primary was temporarily shifted in 1934 to avoid 
conflicting with the Jewish feast of Yom Kippur.'* Georgia has repealed 
an act of 1933 which provided for holding the county primary on the 
same day as the state primary in certain counties.“ 

One of the most extraordinary pieces of legislation yet conceived by 
American legislators is the new “blanket” primary law enacted by the 
state of Washington." According to the act itself: “It is expressly de- 
clared that the purpose of this act shall be construed so as to allow all 
properly registered voters to vote for their choice at any primary elec- 
tion, for any candidate for each office, regardless of political affiliation 
and without a declaration of political faith or adherence on the part of 


7 The Oregon State Library writes of the proposal: ‘The newspapers showed 
considerable interest in the question, and the majority seemed to favor it.” 

3 Acts of the General Assembly of Kentucky, 1920, p. 335. 

® [bid., extra session of 1935, ch. 1, p. 5. 

10 Laws of Minnesota, 1935, ch. 201, p. 384 (villages of the fourth class); Public 
Laws of North Carolina, 1935, ch. 141, p. 155, ch. 365, p. 424, ch. 391, p. 605 (placing 
Avery, Stanley, and Watauga counties, respectively, under the state-wide primary 
law); Acts of the General Assembly of Virginia, 1934, ch. 352, p. 554 (cities having a 
population of 45,000 to 125,000). l 

11 Acts and Resolves of Rhode Island, 1934, ch. 2165, p. 239. In 1930, Rhode 
Island passed a uniform caucus law superseding all special laws except that applying | 
to Westerly. 

12 Acts of New Jersey, 1935, ch. 299, p. 985. 

13 Acts and Resolves of Massachusetts, 1934, ch. 89, p. 91; Laws of New York, 1934, 
ch.’ 160. 

4 Acts and Resolutions of the General Assembly of Georgia, 1935, No. 188, p. 462. 

18 Session Laws of Washington, 1935, ch. 26, p. 60. 
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the voters.” Every ballot is to be uniform and is to be labelled “Primary 
Election Ballot.’!” Candidates for each office are to be grouped together 
under the name of the office,'® and in the case of every office except that 
of judge, the party affiliation of the individual candidate will appear 
after his name on the ballot.!® Every qualified, registered voter may par- 
ticipate in the primary without question as to his party affiliation.?° At 
last the political millenium would seem to have been achieved for the 
independent voter and the pasty maverick! Not only is the primary so 
“open” that he may participate in the nominations of a different party 
at each succeeding election, but he may even vote for a Republican can- 
-didate for the gubernatorial nomination, let us say, and at the same 
primary vote for a Democratic candidate for the nomination for United 
States senator. Thus party affiliation becomes a farce, although the party 
labels are retained.” This law may be a transition from partisan to non- 
partisan nominations for all offices, but at the present time it is a most 
peculiar hybrid. 

A frankly non-partisan principle has been applied in the nomination 
of the new unicameral legislature in Nebraska.” A candidate qualifies by 
filing a declaration of candidacy and paying a fee of ten dollars. The 
primary ballot contains no party designations of any kind, the names of 
candidates are rotated, and the two highest in the primary appear on the 
final election ballot.” 

Montana has joined the lengthening list of states providing for non- 
partisan judicial nominations,” and Idaho has made minor changes in 
the non-partisan judiciary act passed in 1933.2 Oregon has extended the 
non-partisan principle to nominations for county school superintendent.?’ 

In those states in which the primary is a partisan affair, few important 
changes have been made in qualifications for participation. A Colorado 
amendment makes it possible for a voter who contends that an error has 
been made in the record of his party enrollment on the registration books 
to have his affiliation changed by making affidavit to that effect.” 


16 Ibid., ch. 26, sec. 5, p. 64. : 17 Tbid., sec. 2, pp. 61-62. 

18 Idem. 19 Idem. 20 Tbid., sec. 3, p. 63. 

21 The law does not provide that the names of those who receive the highest 
number of votes, irrespective of party affiliation, shall appear as the candidates in 
the final election. It would seem, therefore, that the Republican candidate for each 
office who receives the highest number of votes would fight it out in the general elec- 
tion with the Democratic candidate who receives the highest number of votes for 
the same office. 

2 Laws of Nebraska, 1935, ch. 112, p. 358. See also amendments to Art. III of 
the state constitution, adopted by referendum vote in November, 1934. 

23 Idem. 24 Idem. 28 Laws of Montana, 1935, ch. 182, p. 389. 

26 [Idaho Session Laws, 1935, ch. 12, p. 27. 

27 Oregon Laws, 1935, ch. 182, p. 271. 

28 Session Laws of Colorado, 1935, ch. 108, p. 392. 
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Mississippi, which formerly required voters in the primaries to have all 
the qualifications of voters in the general election, has amended its law 
to make payment of poll taxes the only tax requirement for participation 
in the primary.”® In Pennsylvania, the taxpaying qualification for voting 
in both primary and general elections has been eliminated,®** and a perma- 
nent registration and party enrollment law has been enacted for second 
and third class cities.” South Carolina has made minor changes which 
affect the right of individuals to participate in certain local primaries.* 

One more chapter has been written in Texas’ long fight for the ‘‘white 
primary,” although not by the legislature. Following a decision of the 
Supreme Court of the United States, which held unconstitutional an act 
of the legislature giving the party state committee power to prescribe 
qualifications for participation, under which Negroes had been barred,’ 
the Democratic state convention, acting without express statutory recog- 
nition of its right to do so, passed a resolution barring Negroes from the 
primaries of the party. In 1935, the constitutionality of this action came 
before the Supreme Court and was upheld, largely on the ground that 
the discrimination against Negroes was the act of the party and not of 
the state.*4 In its decision, the Court emphasized the fact that although 
the Texas law regulates primary voting in many details, the expenses of 
the primary are not borne by the state, but by the party; the ballots 
are not furnished by the state, but by the party; and the votes are 
counted, and the returns made, by instrumentalities created by the 
party.> From this decision it seems clear that those states which wish 
to purchase white supremacy at the expense of comprehensive state 
regulation of the nominating process may do so, but it is doubtful whether 
Negroes can be barred from the primary in those states which prefer to 
bear the full burden of administering and financing primary elections. 

A large number of changes deal with the filing of nominating papers 
and the conditions under which candidates may qualify for a position 
on the ballot. Hereafter in Idaho a candidate nominated by having his 
name written in on the ballot must pay the filing fee required of candi- 

29 General Laws of Mississippi, 1934, chs. 308 and 309, pp. 579-581. 

30 Amendment to the constitution adopted November 7, 1933. See, also, Laws 
of the General Assembly of Pennsylvania, special session of 1934, No. 58. 

31 Laws of the General Assembly of Pennsylvania, special session of 1934, Nos. 35 
and 62; 1985, Nos. 19 and 195. 

32 Actis and Joint Resolutions of South Carolina, 1935, No. 41, p. 48, and No. 107, 

. 142. 
: 33 See note in this Review, Vol. 28 (April, 1984), p. 268, for the history of these 
enactments. 

3 Grovey v. Townsend, 295 U. S. 45 (1985). For an excellent summary of the 
history of this long-drawn-out controversy and a discussion of the significance of 
the decision, see O. Douglas Weeks, “The White Primary,” Mississippi: Law 
Journal, December, 1935. 8 See Weeks, op. cit. 
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dates who file nominating petitions.** A petition as well as a declaration 
of candidacy is to be required in the future in Indiana.*” Michigan has ` 
provided that in case a candidate for nomination has changed his name, 
both names must be printed on the ballot.*8 Another amendment in the 
same state requires candidates filing nominating petitions to appear in 
person before the filing officer within fifteen days after the filing of such 
petition.” Michigan also has substituted a filing fee for a nominating 
petition for offices in counties having a population of 500,000 or more. 
However, a candidate receiving the nomination, or more than 50 per 
cent of the total vote received by the winning candidate, will have his 
fee refunded after the primary.*° In Pennsylvania, candidates for all 
except judicial offices must file with their nominating petitions affidavits 
stating that they are not candidates for nomination to the same office of 
any other party.“ Louisiana has added to the qualifications for candidacy 
in a primary the requirement that persons must be “bona fide and not 
dummy candidates.’ This provision is administered by the state cen- 
tral committee, which may prescribe further qualifications.“ Kentucky 
has joined the states which provide that the name of a candidate who has 
been defeated in the primary may not be placed on the final election 
ballot by independent petition. Many other changes affecting the filing 
of nominating petitions are of minor importance." 

Kentucky’s new mandatory primary law puts her in the rapidly 
lengthening list of states which provide for a second, or “run-off,” 
primary if no candidate receives a majority in the first primary.** Only the 
names of the two highest candidates appear on the second primary ballot. 


% General Laws of Idaho, 1935, ch. 123, p. 287. 

37 Laws of Indiana, 1935, ch. 191, p. 980. 

38 Public Acts of Michigan, 1935, No. 176, p. 278. 

39 Thid., No. 249, p. 421. 40 [bid., No. 60, p. 95. 

41 Laws of the General Assembly of Pennsylvania, 1935, No. 154. 

42 Acts of the State of Louisiana, 1934, No. 110, p. 427. 43 Idem. 

44 Acts of the General Assembly of Kentucky, 1934, ch. 63, p. 195. 

15 General Laws of Alabama, 1935, No. 424, p. 894 (filing dates); General Acts 
and Resolutions of Florida, 1935, ch. 16990, p. 481 (excepting justices of the supreme 
court from regular requirements governing the payment of filing fees); Laws of 
Kansas, 1935, ch. 172, p. 256 (filing dates); Public Laws of North Carolina, ch. 236, 
p. 257 (changing percentage of voters necessary for independent nominating peti- 
tions); Laws of Ohio, vol. 116, 1935, House Bill 208, p. 149 (requiring fees of those 
filing independent nominating petitions); Session Laws of South Dakota, 1935, ch. 
109, p. 159 (filing certificates of nomination and withdrawal of candidacy); Public 
Acts of Tennessee, 1935, ch. 54, p. 148 (filing dates); General and Special Laws of 
Texas, 1935, ch. 129, p. 356 (filing fees); Session Laws of Wyoming, 1935, ch. 17, 
p. 12 (filing nomination papers). 

48 Acts of the General Assembly of Kentucky, extra session of 1935, ch. 1, sec. 5a, 
p. 7. This list includes Alabama, Arkansas, Georgia, Florida, Louisiana, Missis- 
sippi, North Carolina, Oklahoma, South Carolina, and Texas. 
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A new regulation in Indiana makes it illegal to distribute “slates” or 
lists of candidates during primary campaigns unless the written consent 
of the candidates is obtained, and unless the list is printed with the 
authority and over the signatures of an organized group of legal voters.‘ 
A large number of changes deal with casting and counting primary ballots 
and with the conduct of elections generally. These raise problems which 
are not peculiar to the primary and need not be considered here. 

New Mexico, which has never adopted the direct primary, has taken 
a step in the direction of regulating the nominating process by providing 
that the state central committee of each political party shall file with the 
secretary of state a set of rules and regulations providing for the govern- 
ment and organization of the party, and the manner of calling and con- 
ducting its nominating conventions.*® Henceforth Illinois will elect party 
committees in townships similar to those already provided for in coun- 
ties, wards, and other units.4? Another Illinois amendment provides that 
when a “new” political party is organized by petition, the 25,000 signers 
of the petition must include 200 qualified voters from at least 50 counties 
within the state.°° North Dakota has created an elaborate system of 
precinct, county, and state committees, and a state convention chosen 
by the precinct committeemen. The state convention nominates presi- 
dential electors, and elects the national committeeman and national 
committeewoman, as well as delegates to the national conventions.” 
Other minor changes affecting party committees and conventions have 
been made by Massachusetts, Michigan, New Jersey, and Nevada.” 

Among the more important proposals made by legislators during the 
last two years, but defeated, may be noted, in addition to the repeal of 
the presidential primary in Oregon, the repeal of the state-wide, direct 
primary in Iowa and South Dakota, and proposals to establish the pre- 
primary convention in Kansas, Maine, and Ohio. In Indiana, a proposal 
to re-introduce the direct primary for state-wide nominations met de- 
feat, as did a presidential primary bill in Kansas. A “blanket” primary 
ballot was proposed in Illinois, and the growing interest in non-partisan 
nominations was reflected in bills providing for non-partisan nominations 
of judges in Kansas and members of the state legislature in California. 

The most important development of the last two years is the extension 
of the non-partisan principle to nominations for members of legislative 
bodies and its increasing popularity in fields where it has already been 


47 Laws of Indiana, 1935, ch. 246, p. 1255. 

48 Laws of New Mexico, 1935, ch. 58, p. 107. 

49 Laws of Illinois, 1935, Senate Bill No. 481, p. 805. 

50 Tbid., House Bill No. 653, p. 789. 

51 Laws of North Dakota, 1935, ch. 135, p. 169. 

52 Acts and Resolves of Massachusetts, 1934, ch. 288, p. 357. Public Acts of Michi- 
gan, 1935, No. 185, p. 291, and No. 238, p. 390; Acts of New Jersey, 1935, ch. 9, 
p. 19; Statutes of the State of Nevada, 1935, ch. 108, p. 230. 
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tried. Advocates of the direct primary idea may gain comfort from the 
passage of a mandatory law in Kentucky and from the failure of any 
state to repeal or emasculate its state-wide direct primary. The repeal of 
the presidential primary in North Dakota is counterbalanced by the 
referendum vote supporting it in Oregon. The Washington “blanket” 
primary act may be nothing more than an interesting “sport”; it may, 
however, be the beginning of the end of party nominations in this country. 
In any case, it is a reminder that experimentation in this intensively 
cultivated field is still possible. 


Wellesley College. 


New Mexico: A Problem of Parochialism in Transition. Parochialism 
occurs as a problem when there is a combination of such factors as geo- 
graphical isolation, independent historical traditions, racial or religious 
differences plus local or class economic interests. In New Mexico, one 
finds all of these factors present, and the variety of combinations pro- 
duced by cross-currents and cleavages on party issues are kaleidoscopic. 
In the state, one finds a race-conscious group with social, economic, and 
cultural differences which mark it off from other people, and possessing 
a class solidarity in polities; and a distinct ethno-political alignment is 
the result. 

For nearly two hundred years before American occupation, New 
Mexico was geographically cut off by natural barriers from Old Mexico, 
and the colonists developed a distinct culture. The patron system worked 
well enough, as the peons were too ignorant for self-government. The 
peon looked to the patron for food, shelter, and advice in all matters of 
the temporal, while the padre looked after the spiritual, life. Under 
American rule, the peon, even though illiterate, has acquired some prop- 
erty and has attained political importance because he has a vote. Politi- 
cally, these simple people still look to the patron (now a political boss) 
for guidance and follow with a blind devotion. 

The peons, indeed, have emerged as a middle class, and through politi- 
cal affiliations have been able to control many elections. They have 
dominated the state politically through bosses and have in turn been 
dominated. In the constitution, the court system, statutes, and local 
government, they have safeguarded themselves. At the same time, they 
have been the victims of unscrupulous politicians and merchants. 

By placing election results on a map of the state, one finds a sectional 
division as well as a close and well defined ethnic correlation. In the 
analysis, the ratio of Spanish-Americans! to Anglos placed on each party’s 

1 The classification of the population of New Mexico into Spanish Americans 
and Anglos is poor anthropology. However, some form must be used. The term 
“Spanish American” refers to those people who are of original Spanish descent and 


Anglo refers to those of extraction other than Spanish. The census reports make no 
distinction. 


LOUISE OVERACKER. 
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in each county carefully tabulated. The 


counties to the east and southeast, bordering Texas and Oklahoma, are 
completely Democratic and Anglo in population. The Rio Grande runs 


ticket was noted and the winners 
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Politico-ethnic alignment in New Mexico 


isects the state into nearly equal parts. The 


counties along the Rio are Spanish-American, and in the northern moun- 
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They have transplanted their culture and with it certain political and 
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In the Democratie counties, the people are from 


social ideologies corresponding to those found in Texas. They almost 
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invariably fail to understand the Spanish and look upon them with a 
racial feeling second only to those feelings reserved for the Negro. The 
counties of Eddy, Lea, De Baca, and practically speaking Chavez, are 
so solidly Democratic that the Republican party, even in its heyday, 
was unable to gain any offices and for the most part neglected so much 
as to put up a ticket. 

The political alignment between the Spanish and the Anglos as shown 
here was responsible for the “election of Senator Bronson Cutting in 
1928. Working through their Eastern friend, the Spanish drove a wedge 
between Anglo groupings and secured the balance of power. Cutting 
shifted the support of the Spanish bloc of which he was leader from one 
party to another, supporting those candidates whom he believed best 
fitted for office. Since his death, the group is without an effective leader. 

The time was when the Republican stalwarts had little difficulty at 
elections, but the parochialism which stood for predictability has passed. 
Such men as Holm Bursom, the successor to A. B. Fall in the Senate, 
former Congressman Simms and his wife (the former Ruth Hanna 
McCormick?) are left stranded in the desert. This is because of their 
failure to swing the Spanish bloc. D. W. Brogan, in Government of the 
People, saw the situation in New Mexico when he observed that “more 
than once a cattle king has seen his human flock revolt with the same 
dazed surprise with which the gentry of Clare saw their tenants vote for 
O’Connell instead of for Vesey-Fitzgerald.” 

For the sociologist, New Mexico presents a problem of cultural as- 
similation among three groups-~-Anglos, Indians, and Spanish-Americans. 
For the political scientist, many problems are presented. Any success- 
ful plan for county home rule and county consolidation must take into 
account such differences as have but briefly been shown here. New 
Mexico does not have a direct primary system, the Anglo politicians 
having resisted all attempts to adopt one. Observing the effects of pa- 
rochialism within the state, one can readily understand what results 
might follow from such a system. The educator faces countless problems 
as a result of the race-conscious group, not only in the common schools 
but in the higher institutions. New Mexico thus stands as a laboratory 
in which those interested in the social sciences may observe social phe- 
nomena in forms considerably different from those to be discerned in 
other states. 

JoHN T. RUSSELL. 

Syracuse University. 


2 Albuquerque Journal, Nov. 8, 1934. “I traveled 82 miles on election day in 
my car, transporting Democrats to and from the polls.” Ruth Hanna Simms. It is 
difficult to think of Mark Hanna’s daughter aiding the Democratic party! 
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‘Preliminary Hearings” in Naturalization Administration. In the 
application of statutes and regulations governing naturalization in the 
United States, an ingenious administrative device has been evolved which 
avoids the ineffectiveness and cumbersomeness of the ordinary courts as 
well as the abuses occasionally characterizing the non-reviewable action 
of executive agencies at the other extreme. Under an act of 1926, “‘pre- 
liminary hearings’ on naturalization petitions are conducted by exam- 
iners of the Naturalization Service designated by federal district Judges, 
and recommendations are made to the court which has jurisdiction to 
grant or withhold citizenship. The examiner resembles a master or a 
referee rather than an administrative tribunal; yet, unlike many officers 
of courts in equity matters, he is subject to effective supervision by his 
administrative superiors. 

In essence, the administration of naturalization legislation involves the 
examination of particular cases and the application to them of relatively 
well defined general principles. The applicant for citizenship must meet 
the requisites pertaining to such matters as color, age, residence, and 
legal entry into the United States, and must be “of good moral character 
and attached to the principles of the Constitution.”! Before 1906, the 
determination of these facts was solely a judicial function performed by 
state and federal courts. The judicial hierarchies failed to develop in- 
ternal administrative controls to assure uniformity and effectiveness in 
the application of the legal standards in these ex parte proceedings, or to 
prevent fraudulent naturalizations which became widespread. To remedy 
these long-existing defects, federal administrative supervision of natural- 
ization was inaugurated in 1906. Since that time, each applicant has been 
required to appear in open court at fixed times with two qualified wit- 
nesses for a “final hearing” on his petition. This has afforded the Natural- 
ization Bureau an opportunity to send examiners to the hearings to 
question applicants regarding their qualifications. Although an examiner 
could object to the admission of applicants, final authority to grant 
petitions remained in the courts.’ 

The rapid increase in the number of applicants for citizenship, es- 
pecially after the World War, placed no inconsiderable burden upon the 
courts. During 1926, more than five times as many petitions were granted 
as in 1908; the ratio had been even greater during the first three post-war 


1 See Luella Gettys, The Law of Citizenship in the United States (1934), Chap. 3. 

? To implement the policy of the act of 1906, provisions as to uniform records, 
forms, fees, and reports were included, and a delay of 90 days was ‘prescribed between 
the filing of a petition for citizenship and ‘‘final hearing” thereon. 
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years.? “There have been congestions-at some court sessions,” the Com- 
missioner of Naturalization reported, “which have at times resulted in 
an almost virtual marching through the court room of aliens and their 
witnesses in such large numbers as to preclude any deliberate hearing of 
their petitions and to constitute no actual judicial proceeding in their 
admission to citizenship.’’* To lessen this congestion, to expedite pro- 
cedure, and to permit more effective administration of the law, Congress, 
by act of June 8, 1926 (44 Stat. at Large, pt. 2, p. 709, ch. 582), bestowed 
discretionary authority upon judges of the United States district courts 
to designate examiners from the Naturalization Bureau (now the Immi- 
gration and Naturalization Service) to hold “preliminary hearings” on 
petitions for naturalization, and to make recommendations thereon to 
the court at the time set for the “final hearing.” Chief Justice Taft had 
urged the adoption of this legislation to relieve the federal judges of the 
details of the naturalization process.5 

Although no “final hearing” can take place until at least 90 days after 
the filing of the petition for citizenship, no specified time need elapse 
between the filing of the petition and the “preliminary hearing.” The 
only requisite is that it must be held some time after the petition is filed 
and before the date set for the “final hearing.” As a matter of practice, 
the “preliminary hearing” ordinarily takes place immediately after the 
petition is filed, so that the witnesses usually need appear only once. 
They are required to be on hand when the petition is filed to determine 


3 The number of certificates granted since 1907 is as follows: 


Year Number Year Number Year Number 
1907* 7,491 1916 87 , 831 1925 152 , 457 
1908 25,975 1917 88 , 104 1926 146,331 
1909 38,374 1918 151,449 1927 199,804 
1910 49 ,448 1919 217 ,358 1928. 233,155 
1911 56,683 1920 177 ,683 1929 224 ,728 
1912 70,310 1921 181,292 1930 169,877 
1913 83,561 1922 170 , 447 1981 143 , 495 
1914 104,145 1923 145 ,084 1932 136,600 
1915 91,848 1924 150,510 1933 113,363 


1934 113,669 


* 9 months only. From Annual Reports of Commissioner of Naturalization. 


4 Annual Report, 1924, p. 18. 

5 The Naturalization Bureau had suggested the creation of naturalization courts, 
“preferably administrative, with the right of appeal to the appropriate United 
States court.” Report, 1924, p. 18. For spirited opposition to special administrative 
tribunals for this function, see Max J. Kohler, “Should Naturalization be Made an 
Exclusively Administrative Function?,” Foreign Language Information Service, 
March 28, 1934. 
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their competence, and once the petition is filed, the “preliminary hearing” 
may take place. 

At the “preliminary hearing,’ which, according to departmental 
regulation, is open to the public, each applicant appears with his two 
witnesses, who must be citizens of the United States. They are questioned 
by the “designated examiner” as to the residence, character, and general 
qualifications of the petitioner. If the examiner is satisfied, the witnesses 
are dismissed and are excused from appearance at the “final hearing” 
in court. Nevertheless, if the petitioner desires, he has a right to demand 
the examination of himself and his witnesses in open court; the judge also 
has discretionary power to order the examination in court. 

After the witnesses have been dismissed, the petitioner is questioned 
to determine whether or not he is mentally and morally qualified for 
citizenship. By departmental rule, the matter of arrests and convictions 
must be investigated thoroughly and particular attention must be given 
to the marital history of the applicant, including the whereabouts of the 
wife and minor children, if any, and whether or not the applicant is con- 
tributing to their support if separated from them. The applicant is re- 
quired to manifest attachment to the principles of the Constitution and 
sympathy for the government of the United States. To determine these 
latter points, he is orally examined on the Constitution and government 
of the United States. No uniform examination has been prescribed by the 
Department, and as a result there is wide divergence in the nature of the 
questions asked by different examiners, with ample discretion to adapt 
the examination to different applicants. The essential requirement is a 
general understanding of the principles underlying our form of govern- 
ment, although questions regarding national and local politics are often 
included. If the examiner is satisfied that the applicant is sufficiently 
familiar with our institutions to justify granting him the privileges of 
citizenship, he passes the applicant; if the applicant fails on the examina- 
tion, the examiner may allow him to continue his study and return for a 
second examination before the date set for the “final hearing,” thus 
giving him another opportunity before the final report is made to the 
court; then again, the case may be continued. 

The results of the “preliminary hearings” are reported to the court, 
at the time set for the “final hearing,” by the examiner; who may recom- 
mend that the petition be granted, be denied, or be continued. Denials 
and continuances are most frequently recommended on grounds of ig- 
norance of our government, immoral character, incompetent witnesses, 
insufficient evidence, invalid declarations, and lack of prosecution. The 
judge may approve the recommendations of the examiner or not as he 
sees fit. If the examiner is overruled, the government may appeal. If the 
petitions are approved, the applicants are admitted to citizenship and 
take the oath of allegiance in court. Although the recommendations of 
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the examiner may be overruled, in practice the great majority of recom- 
mendations are approved by the courts, as is indicated by Table I. 

The status of the ‘designated examiner” while exercising duties con-’ 
nected with “preliminary hearings” is.an interesting one: he is considered 
a judicial rather than an administrative officer and is likened to a master 
in chancery or a referee in bankruptcy. He may take testimony in any 
way affecting the admissibility of any petitioner; he may subpeena wit- 
nesses; he may administer oaths. In view of the power to administer oaths, 
applicants who give false testimony to examiners may be prosecuted for 
perjury. In 1929, this point was considered by the United States circuit 
court of appeals for the first district in the case of Gaglione v. United 
States, 35 Fed. (2d) 496. Gaglione, who had appeared for a “preliminary 
hearing”? and had been duly sworn by the “designated examiner,” had 
answered “no” to the question, “Have you ever been arrested?” Sub- 
sequent investigation revealed that he had been arrested, not only once 
but several times. He was thereafter convicted for perjury in a federal 
district court, which conviction was upheld on appeal to the circuit court. 


TABLE I 


RECOMMENDATIONS ON PETITIONS BY EXAMINERS CONDUCTING “PRELIMINARY 
HEARINGS” AND COURT ACTION THEREON, 1929-34, INCLUSIVE” 


; ; Approved Percentage 

Recommendations by Examiners hy Courts Approved: 
To be granted 542 ,996 541,868 99.8 
To be denied 26 , 402 20 , 568 77.9 
To be continued 21,929 21,795 99.4 


~ 


* The figures for 1927 and 1928 are not included in these-totals because of certain 
internal inconsistencies in the figures for those years in the reports of the Bureau of 
Naturalization. 


In: denying Gaglione’s contention that it was no part of the examiner’s 
duty to inquire about arrests, the circuit court pointed out that such an 
inquiry was “pertinent evidence as to whether or not he had for ‘five 
years at least . . . behaved as a man of good moral character’.” The court 
further held that it was the duty of the examiner to “take all evidence 
pertinent to the proper performance of his duty in making a recom- 
mendation to the court concerning the fitness of the applicant for natural- 
ization, including his moral character.” 

As already stated, at least 90 days must elapse between the filing of the 
petition and the “final hearing.” In this way, ample time is provided 
for investigation of the merits of each application, especially if testimony 
is given at the “preliminary hearing” which appears questionable. In one 
naturalization jurisdiction, it is the practice of the naturalization authori- 
ties to send daily to police headquarters the names of petitioners for 
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reports on arrests, fines, or court record of any kind. This facilitates in- 
vestigation and has frequently brought to light violations of the law not 
acknowledged by the applicant at the “preliminary hearing.” If neces- 
sary, further inquiries are made by naturalization investigators. One 
example will indicate a not uncommon situation. An applicant stated at 

‘preliminary hearing” that he was divorced. Upon investigation of 
court records, it was found that the decree was interlocutory only. On 
further investigation and questioning of the applicant, it was brought to 
light that he had married again before the decree became final. Further- 
more, this applicant had lived here only three years and both he and his 
.witnesses had falsely testified to his having lived in the United States 
for five years. 

The necessity for exhaustive investigation of applications is quite evi- 
dent when one considers the amount and nature of false testimony 
applicants are prone to give. In one naturalization jurisdiction alone, at 
one “final hearing” in open court, petitions were denied to applicants 
who, at the “preliminary hearings” during the preceding three months, 
had given false testimony on as wide a variety of matters as arrests, fines, 
marital status, facts pertaining to alimony or non-support, illegal pos- 
session of liquor, legal entry into the United States, and previous filing of 
petition. One applicant whose petition was denied because.of false testi- 
mony had said that he was not married when he came t6:this country 
from Canada. Upon investigation of the immigration record: of his entry 
into the United States, it was shown that he had said at “that: ‘time that- 
he was a widower. After a thorough investigation, it was. found; that:the ` 
applicant had a wife and child in Canada, and that after -he had been- Jwi 
this country for only seven months he had filed suit for divorce, falsely.” 
stating that he had resided in the state for.one year. The divorce suit 
had been dismissed for lack of residence, and the petition for citizenship 
was denied, needless to say, for false testimony. 

Incidentally, there has been some criticism of the ninety-day. intérim 
required by statute between the filing of the petition and the “final 
hearing.” Recommendations for its repeal have been made on the ground 
that the Service does not need so much time to investigate each case and 
that after the investigation has been completed a much longer delay in 
acquiring citizenship may result in case the applicant has just missed a 
term of court and has to wait several months until the next term.® (In 
some courts, naturalization hearings are held only twice a year.) It would 
seem, however, that as a matter of general policy and administrative 
practice, a reasonable period of time should not only be allowed but be 
required for investigation. Absolute repeal might very easily lead to 
laxity in investigation and encourage efforts to secure citizenship fraudu- 


s “Recommendations of the National Council on Naturalization and Citizen- 
ship,” New York State Bar Association Bulletin, May, 1934, p. 288. 


~ 
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lently. Because of the tendency of applicants to conceal violations of 
local laws, attempts to acquire citizenship by the evasion of some of the 
requirements, conspiracies to enter the country illegally, violations of 
the immigration laws, and many other irregularities, considerable time 
is required for thorough investigation. The statutory prescription of delay 
relieves naturalization officials of pressures and importunities to expedite 
the procedure unduly for questionable purposes. The inconvenience of a 
few months’ delay to applicants is outweighed by the higher degree of 
effectiveness in administration which that delay makes possible. 

As has been noted, the “‘preliminary hearing” is a permissive rather 
than a mandatory feature of naturalization procedure in the federal 
courts. During the first year of its operation, 56 out of the 238 courts 
empowered to adopt it did so.” In his annual report covering the first year 
of operation of the act, the Commissioner of Naturalization stated that 
it had been of the highest success in the service that it had been possible 
to render to the public and in the relief which had been afforded to the 
various courts. Since that time, 90 per cent of the courts permitted to do 
so have adopted this procedure. It has been suggested that the procedure 
be extended to all courts. While there are approximately 260 federal 
courts exercising naturalization jurisdiction, there are some 1,800 other 
courts that also naturalize aliens. As a matter of fact, however, over 
half of the naturalization petitions are now heard in federal courts.' 
It has become the practice of state courts situated near a federal court to 
relinquish their naturalization jurisdiction to the federal court in their 
area. As a consequence, of the total number of naturalization petitions 
“granted and denied in 1932, approximately 60 per cent were granted or 
denied in pursuance of recommendations based on “‘preliminary hearings” 
conducted under the authority of federal courts.“ Thus, while the number 
of courts having naturalization jurisdiction far outnumbers the courts 
empowered to hold ‘‘preliminary hearings,” the bulk of petitions is heard 
in the latter group of courts. Furthermore, it would be impractical to 
extend this procedure at once to all courts, in view of the fact that an 
adequate number of trained examiners is not available. Gradual extension 
might be possible until sufficient personnel should be trained, or, as an 


7 Commissioner of Naturalization, Annual Report, 1927, p. 7. 

8€ “Récommendations of the National Council on Naturalization and Citizen- 
ship,” New York State Bar Association Bulletin, May, 1934, p. 289. 

* Department of Labor, Report, 1933, p. 84. 

10 Of the total number of naturalization certificates issued, the federal courts 
granted 23 per cent in 1914, 45 per cent in 1926, and 63 per cent in 1932. See ap- 
propriate Annual Reports of the Commissioner of Naturalization. 

u The precise proportion of all court actions on petitions (grants, denials, con- 
tinuances) preceded by “preliminary hearings” cannot be ascertained, although it 
probably does not diverge markedly from the proportion of grants and denials 
preceded by such action. 
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alternative, naturalization jurisdiction might be withdrawn from state 
courts and restricted to federal courts. _ 

Although there is controversy as to the wisdom of some of the require- 
ments for naturalization in the United States, the application of both 
the controverted and accepted standards undoubtedly has become more 
effective as a result of the introduction of “preliminary hearings.” Further 
revision of the whole procedure, however, may occur in the course of 
time. Two tendencies noted from the approximate ten-year period of 
operation of “preliminary hearings” may foreshadow future changes in 
the administration of naturalization matters. In the first place, both in 
its conception and in its operation, “preliminary hearing” procedure 
marks a distinct tendency away from naturalization as a judicial process. 
By virtually delegating judicial authority to the “designated examiner,” 
the action of the court has become practically a matter of routine ap- 
proval. Another trend has been toward exclusive federal control by the 
propensity of state courts to relinquish their naturalization jurisdiction 
to federal courts. These two tendencies may culminate both in exclusive 
federal control and in a complete transfer of responsibility for naturaliza- 
tion from the courts to administrative agencies. 

LUELLA GETTYS. 

Washington, D. C. 
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Judicial Influence. It is axiomatic that some supreme courts are more 
influential than others. A dictum by one judge may carry more weight 
than a decision by another. Anyone who has studied the opinions of our 
highest courts is constantly assigning values to them, and the combina- 
tion of these impressions may determine the relative standing of these 
tribunals for that individual. That this process of appreciation or de- 
preciation is usually unconscious, and frequently irrational, does not 
make the prestige! which results from it any less real or less potent a 
factor. 

No one would claim that reputation is the only standard by which a 
court should be judged. A thoroughly satisfactory tribunal must have 
many qualities, but certainly the esteem accorded it is one of its most 
valuable assets. The finality of the decisions of a court of last resort and 
the importance of the conflicts of interests which it must settle demand a 
high degree of confidence in its intelligence and integrity. Furthermore, 
the duties of a court to develop the unwritten law and to interpret the 
statutes render its prestige a matter of prime concern. Lawyers look to 
it for statements of the law, teachers of jurisprudence require their stu- ' 
dents to study its opinions, and tribunals in other states as well as its 
own may accord weight to its views. The extent to which a court is able 
to mold the law depends to a considerable degree on the esteem in which 
it is held. 

This article reports an attempt to secure comparable data with respect 
to the professional reputations of the various supreme courts—data 
which will be more complete and accurate, more capable of measurement, 
than casual remarks. 

Esteem by Law Professors. The initial investigation secured data con- 
cerning the attitudes of law school professors toward the various courts. 
Two methods were used. During the spring of 1931, a form was sent to 
each of the 600 law professors in schools which were members of the 


1 “We understand prestige to mean the attribute of social appreciation which 
may attach to a person, & group, or an institution, and which may vary not only 
from high intensity to low, but also from positive to negative poles.” L. D. White, 
Further Contributions to the Prestige Value of Public Employment (Chicago, 1932), 
p. 78. 

2 “A large proportion of the general opinions of mankind are derived merely 
from authority, and are entertained without any distinct understanding of the evi- 
dence on which they rest, or the argumentative grounds by which they are sup- 
ported.” Sir George Cornewall Lewis, Essay on the Influence of Authority in Matters 
of Opinion (London, 1875), p. 5. 


295 


onenn a A RN erin en ent he ae 
rr trv Nt tog TRUER I ae 
= pà 


296 THE AMERICAN POLITICAL SCIENCE REVIEW 


Association of American Law Schools. This form requested the professor 
to classify each supreme court, if he was familiar with its work, in one of 
seven categories ranging from lowest esteem to highest esteem. He was 
asked to base his judgment on the work of the court since 1900, and 
merely to indicate his reaction to the various courts without attempting to 
analyze the bases for his opinion. It was not necessary for each professor 
to give a rating to the highest court in every one of the 48 states. He was 
requested to rate only those courts concerning which he had a reasonable 
basis of judgment. 

Returns were received from 259 professors located in 37 states and the 
District of Columbia. Table I shows the geographical distribution of the 
professors who returned the forms. All sections of the country were 
represented, although, of course, not in proportion to their population, 
or even to the enrollment of the law schools located in them. 


TABLE I 
GEOGRAPHICAL DISTRIBUTION OF RATERS 


No. of Raters No. of Raters 


State per State Pate per State 
Alabama 3 Nebraska 3 
Arizona 0 Nevada 0 
Arkansas 4 New Hampshire 0 
California 17 New Jersey 1 
Golorado il New Mexico 0 
Connecticut 7 New York 8 
Delaware 0 North Carolina 4 
Florida 0 North Dakota 3 
Georgia 4 Ohio 20 
Idaho 1 Oklahoma 2 
Hlinois 32 Oregon 8 
Indiana 11 Pennsylvania 12 
Iowa 6 Rhode Island 0 
Kansas 7 South Carolina 1 
Kentucky 1 South Dakota 1 
Louisiana 5 Tennessee 6 
Maine 0 Texas 5 
Maryland 0 Utah 3 
Massachusetts 21 Vermont 0 
Michigan 8 Virginia 4 
Minnesota 4 Washington 4 
Mississippi 3 West Virginia 3 
Missouri 7 Wisconsin 6 
Montana 0 Wyoming 4 

District of Columbia 9 


A number of professors lacked enthusiasm for the project. One un- 
compromising westerner asserted: “As an instructor in law and as an 
active practitioner, mostly in the courts of the United States, I must 
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very positively disapprove of this inquiry.” The carefully prepared 
comments of other more sympathetic critics were exceedingly helpful 
in clarifying the issues and in interpreting the data gathered from 
the ratings submitted. 

The diffculty of assigning the ratings requested was brought out in a 
number of these comments. Very few law professors are familiar with 
the work of all of the courts, and it was necessary to choose the few con- 
cerning which they had a reasonable basis of knowledge. In many in- 
stances, a court might be highly esteemed for its decisions in certain 
classes of cases, while in other subjects its rating might be low. If the 
range between the good and bad work of a court was great, it might be 
very difficult to strike an average. It was, likewise, necessary to balance 
the standing of the court in the first decade of the period with its standing 
in the last decade. Even if changes in personnel had not altered the general 
esteem of the court over the thirty-year period, there was every proba- 
bility that the court at any one time would contain judges of greatly 
varying prestige. Finally, the form called for a rating into seven classes. 
“Certain courts might be rated as ‘good courts’ or the reverse,” but as 
one professor insisted, to separate them into seven ranks was “too subtle 
for me.” 

The esteem in which a court is held is, of course, purely subjective 
with the rater. It may be based on snap-judgment, prejudice, impres- 
sions, or even a flip of a coin. The number of chance factors that may in- 
fluence a rater’s opinion are infinite, and for this reason one modest 
consultee declared that his ratings were “of no value except perhaps to 
show how little worthy my esteem is.” 

The significance of the ratings lies largely in the story they tell of the 
impressions which members of law school faculties have of the courts. 
Whether or not these impressions are justified is another matter. An 
index of esteem is intended to be a gauge of opinion—not an objective 
criterion of worth. At the same time, few would say that the quality of 
work of a court has no effect on the esteem in which it is held. If the 
composite rating of a court faithfully represents its prestige among law 
teachers, it must be presumed that there is some basis for that prestige.’ 
It is obvious that the basis was not merely the whim of the rater. Had 
this been so, the distribution of ratings would have shown no differentials 
between the various states. 

3 It is possible, of course, to attach too great a significance to the ratings given. 
One professor was afraid that the highest court in his state might do that very thing 
and wrote: “I rather incline to the view that, human nature being what it is, the 
judges of the supreme court of .. . might take considerable exception to an adverse 
vote by the faculty of the University of ... Law School, and I question whether 


the matter might stop at such irritation, and might not lead to the court’s changing 
its views or its methods.” 
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Certainly the professors in American law schools might be expected to 
have a better basis for judging the work of the state supreme courts than 
any other group. Most of these institutions pride themselves on the fact 
that their outlook is national rather than local or only state-wide. Their 
faculties are composed of men who are as impartial and as informed as 
any group in the United States. Teachers of law spend their lives studying 
the cases in their fields, and frequently go over an entire branch of the 
law when preparing a case-book for student use, or when writing a treatise 
for the benefit of practitioners. It is true that very few of these professors 
have a complete grasp of the work of the courts in all of the fields of law. 
But, taken as a body, it seems reasonable to assume that all of the fields 
are covered.* 

Table IT gives the number of times each court was rated in each of the 
seven classifications: A casual inspection of this table discloses three 
facts: (1) some courts were given ratings by a much larger number of 
professors than were others; (2) there was a greater agreement of opinion 
concerning the standing of some courts than of others; (3) the ratings 
for each court tended to cluster around one of the classes. 

Professors were requested to rate only those courts concerning which 
they had “a reasonable basis of judgment.” The wide variation between 
the number of ratings assigned to the various courts, therefore, may be 
presumed to indicate that fewer professors had a reasonable basis of 
judging the esteem of some courts than of others. If this be true, the 
number of times a court was checked on the forms may be taken as a 
rough index of the extent to which its work is known to the teachers of 
law. The New York court of appeals was most widely known, being 
checked on 238 forms, while only 39 raters felt that they had a reasonable 
basis of judging the esteem of the New Mexico supreme court. Since it 
is clearly necessary that the work of a court be widely known before it 
can exert more than a local influence, the number of times a court was 
rated on the forms presents a significant index of one of the prerequisites 
of prestige.’ 

4 There was a possibility that the ratings secured might not be representative of 
the entire group of law professors because the older, better informed, and more 
cautious instructors might hesitate to return the forms. The returns dispelled this 
fear, however. Although there was no request that the forms be signed, many were, 
and the names showed clearly that many of the forms were returned by leaders in 
the profession. 

5 It is interesting to observe that the New York court of appeals was the most 
widely known notwithstanding that only 8 of the 259 raters were from that state. 
Likewise, New Jersey (with one rater) and Michigan (with eight raters) had courts 
more widely known than California (with 17 raters) or Ohio (with 20 raters). In 
general, however, there was some slight relation between the number of forms re- 


turned from a state and the number of times the court of that state was rated. The 
coéfficient of correlation between these two variables was .50 +.08. 


State 


Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 

Idaho 

Hlinois ` 
Indiana 

Iowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 

- South Carolina 
South Dakota 
‘Tennessee 
Texas 

Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


U. S. Supreme Court— 
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It was hardly to be expected that 259 professors of law from widely 
separated sections of the United States would unanimously agree as to 
the esteem in which they held any one of the state supreme courts. The 
fact that the decisions of some courts on certain subjects are more highly 
regarded than the decisions of the same courts on other subjects is well 
known. Furthermore, some professors may have been more influenced 
by changes in the standing of a court during a part of the period covered. 
It is significant, however, that there was much greater agreement of 
opinion with respect to some courts than with respect to others. Two- 
thirds of the professors who rated the New York court of appeals gave 
it the highest rating. On the other hand, the ratings given the Texas 
supreme court were scattered over six classes, with no more than one- 
fifth of them in any one class. In general, it will be observed that there 
was more agreement of opinion concerning the standing of the New 
England courts than concerning the standing of the courts in other 
states. 

By using the method of “equal appearing intervals’ developed by 
Thurstone,® it is possible to assign a numerical value to the extent of 
agreement of opinion concerning each court. This method assumes that 
the difference in esteem between any two rating classes is the same as the 
difference in esteem between any other two rating classes. Thus the seven 
columns of the rating form are taken to represent a scale of esteem, with 
seven equal gradations from the lowest to the highest. Accordingly, the 
ratings of each court can be arranged to form a curve on the scale repre- 
sented by the seven classes of esteem.’ Steep curves occur when the 
opinion of the raters regarding the individual courts is in substantial 
agreement. But if the curve is a flat one, it indicates considerable dif- 
ference of opinion. Likewise, the number of spaces on the scales which are 
required to include the middle half of the ratings for each court becomes 
a measure of the disagreement of the raters concerning that court. The 
more space the middle half of the ratings occupies, the greater the dis- 
agreement. This index of disagreement is given in Table II.8 

A comparison of the index of agreement with the number of raters 
who expressed an opinion on each court shows that there is little relation 


€ L. L. Thurstone and E. J. Chane, The Measurement of Attitude (Chicago, 1929). 
See especially Chap. 3. 

7 In this study, the data were plotted free hand to give a smoothed cumulative 
frequency curve. 

3 The measure used was the difference between the quartiles (Q;—Q:). In cases 
where the first quartile fell in the same scale unit as the median, it was assumed that 
only part of the complete curve was available. In those cases, the position of the 
missing quartile was determined on the basis of the projected curve. The mean 
deviation of the ratings for each state was also computed, and it was found that 
there was substantial agreement between the two indexes. 
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TABLE II] 
INDEX OF DISAGREEMENT OF OPINION CONCERNING EACH COURT 


Lack of Lack of 
eine Agreement* nine Agreement* 

Alabama 2.4 Nebraska 1.5 
Arizona 1.6 Nevada 2.0 
Arkansas 2.8 New Hampshire 1.3 
California 1.7 New Jersey 1.3 
Colorado 1.4 New Mexico 2.8 
Connecticut 1.3 New York 1.1. 
Delaware 1.0 North Carolina 1.9 
Florida 2.0 North Dakota 2.5 
Georgia 2.5 Ohio 2.0 
Idaho 1.8 Oklahoma 2.1 
Illinois 2.1 Oregon 1.9 
Indiana 2.1 Pennsylvania 1.8 
Iowa 1.7 Rhode Island 1.4 
Kansas 1.7 South Carolina 1.9 
Kentucky 2.1 South Dakota 2.0 
Louisiana 2.0 Tennessee 2.2 
Maine 9 Texas 2.5 
Maryland 1.5 Utah 2.1 
Massachusetts 1.4 Vermont 9 
Michigan 1.6 Virginia 1 
Minnesota 1.3 Washington 1.8 
Mississippi 1.8 West Virginia 1.4 
Missouri 2.1 Wisconsin 1.3 
Montana 1.8 Wyoming 2.3 

U. S. Supreme Court 1.0 


* The maximum possible range of disagreement was 0.0 to 6.0. The lower the 
figure, the greater the agreement. See note 8 above. 


between the two.® It would seem, therefore, that an increase in the num- 
ber of raters who felt they had a reasonable basis of judging a court would 
not materially increase the agreement of opinion concerning it. 


® The coéfficient of correlation between the index of agreement and the number 
of ratings for each state was —.25 +.09. The coéfficients of correlation used in this 
article were computed by the product-moment formula, using the method described 
in F. D. Mills, Statistical Methods (New York, 1924), pp. 372-378, 402-408. To aid 
in the interpretation of the coéfficient, and as a check on the computations, the 
data were plotted on graph paper and the coéfficient estimated from the regression 
lines. Due to the specially high standing of the New York and Massachusetts courts, 
the coéfficients are somewhat higher than the data for the other courts would have 
given. On the other hand, the data in some instances were slightly curvilinear, and 
in those cases the coéfficient of correlation understates the amount of relationship 
between the variables. Usually these two factors tended to neutralize each other, 
and it is believed that the coéfficients given represent the general situation with 
reasonable fidelity. 
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Using a similar method, it is possible to determine the median, or 
average, of the estimates for any one court. This index is the point on 
the scale which divides the lower half of the estimates from the upper 
half. One half of the raters felt that the court was superior to this posi- 
tion, while the other half felt that it was inferior. Table IV gives this 
scale value—or esteem index—for each of the courts. 


Tass IV 


ESTEEM OF SUPREME COURTS BY LAW PROFESSORS 


l Average Average 

State Esteem State Esteem 

Rating* Rating* 
Alabama 3.4 Nebraska 3.3 
Arizona 1.7 Nevada 2.1 
Arkansas 1.5 New Hampshire 4.7 
California 4.3 New Jersey 5.4 
Colorado 3.4 New Mexico 1.3 
Connecticut 5.1 New York 6.5 
Delaware 3.7 North Carolina 4.1 
Florida 1.6 North Dakota. 2.3 
Georgia 2.3 Ohio 4.1 
Idaho 2.1 Oklahoma 2.0 
Illinois 4.3 Oregon 3.0 
Indiana 2.9 Pennsylvania 4.7 
Iowa 3.9 Rhode Island 4,4 
Kansas 4.1 South Carolina 2.3 
Kentucky 3.2 South Dakota 1.8 
Louisiana, 2.8 Tennessee 2.7 
Maine 4.8 Texas 2.5 
Maryland 4.6 Utah 2.6 
Massachusetts 5.8 Vermont 4.6 
Michigan 4.9 Virginia 4.0 
Minnesota 4.6 Washington 3.5 
Mississippi 1.6 West Virginia 3.4 
Missouri 3.5 Wisconsin 4.7 
Montana 2.6 Wyoming 2.4 
U. S, Supreme Court 6.6 


* Highest possible rating, 7; lowest possible rating, 1. 


The average esteem for each court ranged all the way from 1.3 in the 
case of New Mexico to 6.6 for the United States Supreme Court. It will 
be observed that the state courts with the highest standing are those in 
New: York, Massachusetts, New Jersey, and Connecticut, in that order. 
Furthermore, the New York court of appeals not only ranked first in 
esteem among the state courts, but was substantially ahead of its nearest 
rival, the Massachusetts supreme court, and was only one-tenth of a 
point below the United States Supreme Court. 
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It will be seen that there is a distinct relationship between the average 
esteem in which a court is held and the number of times it was rated.!° 
Those courts which were most frequently rated were, on the whole, the 
courts which were most highly regarded. It can hardly be considered 
accidental that more law professors are familiar with the work of the 
New York and Massachusetts courts than with those of other states. 
Either the prestige of the court is closely related to the extent to which 
its opinions are known, or else professors of law charitably follow the 
injunction to say nothing if they can say nothing good. It may very well 
be that both of these elements enter into the picture. Certain it is that 
the remark of Tacitus, “It is common to esteem most what is most un- 
known,” does not apply here. 

There is also a significant correlation between the average esteem in 
which a court is held and the extent to which the opinion of the law pro- 
fessors concerning it was in agreement." In general, there was greater 
agreement concerning those courts which ranked high in esteem than 
there was concerning those which ranked low. It would appear that the 
index of average esteem is more reliable for the courts with high prestige 
than for those with low. It is possible that the same uncertainty which 
kept many raters from passing judgment on the courts about which they 
knew little produced a widespread disagreement of opinion among the 
more rash raters who presumed to judge the obscure tribunals. 

At the same time, if must be remembered that a superior court would 
naturally rank high in all of the fields of law, and that professors with 
varying specialties would therefore unite in assigning such a court a high 
place. On the other hand, a weaker court might well be strong in a few 
fields of law, and on the basis of decisions in those fields some of the raters 
might assign it a higher rank than others. There is nothing in the data to 
indicate that those few who rated the obscure courts were more rash than 
the larger number who expressed an opinion on the better known courts.” 

Law School Case-books. Another estimate of the esteem in which the 
state courts of last resort are held may be obtained by inspecting the 
case-books which are used in the various law schools. These volumes are 
important for two reasons: (1) the opinions which are included in them 
are selected because they appeal to the editors, and therefore they re- 
flect the attitude of leading law teachers toward the courts; (2) the case- 
books furnish almost the sole study material for law students, and conse- 
quently the opinions which are included in them exert an important 


10 The coéfficient of correlation between the number of times a court was rated 
and the average rating of esteem assigned to it by the raters was .72 +.05. 

1 The coéfficient of correlation between the average esteem of a court and the 
lack of agreement in the opinion concerning it was .70 +.05 

12 This observation is supported by the low correlation between the index of 
agreement and the number of raters who expressed an opinion. See note 9 above. 
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influence on the next generation of lawyers. The number of opinions from 
each court which are reprinted in these case-books can be used, accord- 
ingly, as a measure of the attitude of a selected group of law teachers 
toward the court and as a rough indèx of the influence of the court on 
legal instruction. 

A case-book is usually prepared by a professor who has made a special 
study of the particular field of law covered by it, and who is, therefore, 
especially familiar with its literature. In selecting opinions for inclusion 
in the case-book, he may take into consideration numerous factors. An 
effort is generally made to secure a series of problems illustrating the 
points of law which have arisen in the subject. Preference is frequently 
given to cases with interesting or unique facts rather than to those of a 
more prosaic character. Simple cases are often preferred to complicated 
ones involving several subjects. Some editors seek opinions which sum- 
marize the law in a succinct fashion, which contain vigorous dissenting 
opinions, or which discuss problems recently presented to the courts. If 
these were all of the considerations which were taken into account in 
compiling a case-book, the number of cases from each state should be 
roughly in proportion to the volume of opinions prepared by the court of 
last resort. Thus the number of opinions by the supreme court of the 
state of Washington which could qualify should be about the same as 
the number of opinions by the New York court of appeals. 

It was found, however, that the distribution of opinions in the case- 
books bore little or no relation to the volume of litigation in the state 
courts of last resort. There were naturally only a few opinions from Dela- 
ware, where there is very little litigation in the highest court, or from 
Louisiana, where a different system of law prevails. But the difference 
in the extent to which other courts were drawn on for case material indi- 
cates that the editors of the case-books were influenced by still other 
factors in considering cases for inclusion. 

An opinion which is cogently written is better instructional material 
than one which is poorly prepared. A vigorous discussion of even an un- 
interesting case may make better case-book material than a dull discus- 
sion of an exciting one. Furthermore, an editor’s view concerning the 
correctness of the decision undoubtedly entered into consideration. Some 
editors have a reputation for including cases which they believe to be 
clearly wrong in order to develop the critical faculties of the student. 
But, in general, the opinions included in the case-books may be presumed 
to represent the weight of authority on the particular point decided. Thus 
the number of eases from each jurisdiction should bear some relation to 
the attitude of the editors toward the court in that state, with respect 


13 “Cases are great by what we make of them.” Benjamin Cardozo, Law and 
Literature (New York, 1931), p. 39. 


JUDICIAL AFFAIRS 305 


either to the correctness of its decisions or to the cogency of its discussion 
of the points involved. 

In any event, it is clear that those courts which 'are drawn on most 
frequently for opinions in the case-books are more likely to influence the 
legal thinking of the next generation of lawyers than those which are 
ignored. Whatever other functions a court of last resort may have, two 
are certainly of prime importance: the development of the law of the 
state; and the instruction of the legal profession in the law as developed. 
If the opinions which a court renders are not good instructional material, 
it is clearly missing one of its most important sources of influence. 

An analysis was made, accordingly, of practically all of the case-books 
widely used in American law schools. These fifty-nine case-books em- 
braced sixty-one volumes and covered all of the more commonly studied 
law school subjects, and most of the others. Only books published since 
1915 were included, and in the list there are a considerable number 
which have been prepared for the newer types of law courses now being 
developed in some schools. It is believed that this list was a fair sample 
of the case-books most widely used in law schools." 

The number of times each court had an opinion reprinted in these 
books is shown in Table V. It will be observed that the New York court 
of appeals and the supreme judicial court of Massachusetts were much 
more frequently drawn on for case material than were any of the other 
courts of last resort. Almost a quarter of all the opinions included in the 
case-books now used in our law schools were handed down in one of these 
two courts. Only three other courts—those of New Jersey, Illinois, and 
Minnesota— furnished more than 250 cases each for these volumes, 
while nearly two-thirds of the states furnished less than 100 opinions each. 

A comparison between the number of cases from each state which were 
included in the various case-books and the average esteem reported by 
the law professors shows that there is a distinct relationship between these 
two indexes.'5 The same three courts head each of the lists, and in the 
same order. 

It is interesting to note, likewise, that there is an even closer correlation 


14 In order to ascertain whether the inclusion of additional volumes in the list 
would materially affect the result, the data were tested for reliability. The case- 
books were divided into two groups, similar volumes from each subject being placed 
in each group, and the number of cases listed for each of the states in both groups 
was found to be substantially the same. The coéfficient of correlation between the 
number of cases from each state in the first group of case-books and those in the 
second group of case-books was very high, i.e., .95+.01. Clearly, the inclusion of 
additional volumes would not materially affect the position of the various courts. 

16 The coéfficient of correlation between the average esteem in which the court 
was held and the number of times its opinions were reprinted in the case-books was 
70 +.05. 
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TABLE V 
OPINIONS REPRINTED IN LAW SCHOOL CASE-BOOKS 


Opinions Opinions 
o Reprinted Siate Reprinted 

Alabama 120 Nebraska 74 
Arizona 21 Nevada 6 
Arkansas 66 New Hampshire 81 
California 148 New Jersey 259 
Colorado 62 New Mexico 14 
Connecticut 181 New York 747 
Delaware 43 North Carolina 141 
Florida 28 North Dakota 38 
Georgia 91 Ohio 79 
Idaho 26 Oklahoma 114 
Illinois 256 Oregon 83 
Indiana 53 Pennsylvania 178 
lowa 178 Rhode Island 68 
Kansas 180 South Carolina 5} 
Kentucky 132 South Dakota 42 
Louisiana 21 Tennessee 66 
Maine 91 Texas 57 
Maryland 66 Utah 32 
Massachusetts 572 Vermont 88 
Michigan 151 Virginia 52 
Minnesota 255 Washington 143 
Mississippi 49 West Virginia 94 
Missouri 87 Wisconsin 193 
Montana 42 Wyoming 12 

TOTAL 5626 


between the number of cases cited in case-books and the number of raters 
who were willing to express an opinion of the court on the rating form." 
Perhaps law professors draw their impressions of the standing of a court, 
in part at least, from the frequency with which the opinions of that court 
are found in the case-books they teach. Certainly there is a distinct 
increment of prestige to any tribunal of last resort whose opinions are 
frequently used in the classroom.!” 


16 The coéfficient of correlation between the number of times the opinions of each 
court were reprinted in the case-books and the number of ratings returned for each 
court on the rating forms was .86 +.03. 

17 It was found that there was little relationship between the number of opinions 
found in the case-books and the extent to which opinion regarding the standing of 
the court was in agreement. The coéfficient of correlation between the index of dis- 
agreement and the number of opinions reprinted was —.37 +.08. 

No index of agreement among the compilers of the case-books was constructed. 
An inspection of the data, however, showed that certain courts seemed to have de- 
veloped higher standing in some subjects than in others. This may have been due 
to local conditions, or to the special interests of certain judges. Examples toward 


JUDICIAL AFFAIRS 307 


Esteem by Other Courts. The opinion of other tribunals concerning the 
esteem of a court of last resort is in some respects more important than 
the opinion of either law teachers or the editors of case-books. A court’s 
fellow-judges are directly in contact with the problems which an appellate 
tribunal must face. In deciding cases, the judges frequently consult, 
compare, and choose between the opinions of the courts of other states. 
There is probably no body of persons better qualified to estimate the 
work of the various courts than the members of those courts themselves. 
Furthermore, the extent to which the decisions of a court are followed 
by its fellows is more than a mark of its prestige; it is evidence of its in- 
fluence on the general development of the law in the United States. A 
court whose views are highly regarded in other jurisdictions is in an 
enviable position of leadership. 

It was obviously impracticable to secure a direct expression of the views 
of judges regarding one another. Accordingly, it was found necessary to 
turn to indirect indexes. Three such were constructed: (1) the number 
of times each court was cited in the opinions of the courts of other states; 
(2) the number of times each state court was cited in the opinions of the 
United States Supreme Court; (3) the number of times each state court 
was cited with approval in the opinions of the United States Supreme 
Court. 

The index based upon the frequency of citation by other state courts 
was taken from material compiled by the West Publishing Company in 
1911 and in 1922. The first tabulation covered the five volumes of reports 
issued immediately before 1910 in each of the states. The number of 
times each of 28 courts was cited was counted, there being 45,647 cita- 
tions in all.18 The tabulation made in 1922 was more comprehensive, 
covering all of the decisions in all of the states rendered between January, 
1919, and October, 1921. A total of 67,924 citations were included in this 
second tabulation.” In both tabulations, all of the cases cited—regardless 
of when they were decided—were included. 

Table VI gives the number of times each state court was cited in each 
of these tabulations, together with the total number of citations for each 
court. It will be observed that there is a very close relationship between 
the number of times a court was cited before 1910 and the number of times 


judicial specialization may be observed in the frequent use of opinions of the Illinois 
supreme court in future interests cases, of the New Jersey court of chancery in 
equity cases, of the California supreme court in cases involving water rights, of the 
Oklahoma supreme court in oil cases, and of the Pennsylvania supreme court in 
cases involving damages. 

18 The Docket (West Publishing Co., St. Paul), January, 1912, p. 642. Additional 
information concerning Virginia and West Virginia was available in The Docket, 
April to May, 1910, p. 237. 

1$ The Docket, September to October, 1922. (Vol. III, No. 16, pp. 2523-24). 


State 


Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 


New Hampshire 


New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
_ Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


TaBus VI 
CITATION TO OPINIONS BY OTHER STATE COURTS 
Before 1910* 1919-1921 
1412 1649 

48 95 
191 1015 
3486 3713 
316 786 
355 1148 
67 134 
185 371 
463 1583 
148 297 
4018 3995 
2641 2559 
2025 2523 
1108 1855 
374 1940 
326 653 
431 1020 
259 1091 
5054 5256 
2118 2578 
1425 2155 
197 739 
2334 2809 
207 415 
656 1401 
98 197 
325 814 
951 2332 
T 115 
8339 4222 
380 1270 
238 476 
1460 1096 
396 792 
404 808 
2175 2642 
226 451 
276 552 
178 356 
493 986 
1093 1895 
202 404 
382 764 
947 1161 
212 1482 
476 883 
1849 2294 
76 152 


* Figures in italics are estimates. See note 22 below. 
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it was cited between 1919 and 1921.2? This close relationship between 
the numbers in the two periods showed that judicial attitudes toward 
other courts changed slowly, and that, accordingly, further sampling of 
the citations would be unnecessary.” Furthermore, it made possible a 
reliable estimate of the number of citations of the 20 courts omitted in 
the 1910 tabulation, and thus a composite index of the frequency of cita- 
tion by other courts could be computed.” This index is given in the last 
column of Table VI. 

The 118,999 citation estimates, as distributed over the 48 courts of 
last resort in the states, undoubtedly represent a fair sampling of the 
extent to which the courts have referred to the decisions of each of their 
fellows during the past 30 years. These references, of course, include 
citations with disapproval, citations in dissenting opinions, and citations 
for illustrative purposes, as well as citations with approval. Some courts 
are much more prone to cite cases from other states than are other courts. 
For example, the courts in North Dakota, West Virginia, Iowa, Tennessee, 
and Oklahoma cite more than twice as many decisions of other courts as 
do their. neighbors in Missouri, Montana, Virginia, and Kentucky, and 
nearly ten times as many cases from other states as do the courts in 
Pennsylvania, New York, Mississippi, and Arkansas.2 The index based 
on the frequency of citation by other state courts, therefore, does not give 
equal weight to the opinions of all the judges, or even of all the courts. 
In spite of these limitations, however, such a large sampling gives a sig- 


20 The coéficient of correlation between the number of times a state was cited 
before 1910 and the number of times it was cited in 1919-1921 was .88+.03 (28 
states). 

21 An effort was made to secure a more recent table of citations than that pub- 
lished in 1922. It seems, however, that none has been compiled, although it is re- 
ported that the West Publishing Company has, from time to time, checked the 
citations in isolated volumes of the state reports to detect any change in the trend 
shown by the 1922 count. No substantial change was found. This same fact was as- 
certained independently by a check of the citations in one state—Connecticut. The 
volumes of the Connecticut Reports contain a list of the cases cited in them, and 
tables were made from these lists showing the number of states cited in these re- 
ports between 1900 and 1910 and also the number cited between 1923 and 1929. 
The correlation between the citations in these two periods was found to be very 
high, the coéfficient of correlation being .98+.004 (47 states). The high standing 
of the Connecticut supreme court makes this result all the more significant. 

22 A table was made of the states in the 1922 compilation which had been cited 
fewer than 1,200 times. It was found that seven of these states were also reported 
in the 1910 table. The average number of citations reported for these seven states 
in 1910 was one-half of the number reported in 1920. Accordingly, the number of 
citations for the states not listed in 1900 was estimated at one-half of the 1922 
figure. This estimate was included in the total. 

233 The Docket, April-May, 1910, pp. 233-237, contains data on the number of 
times certain courts cited courts in other states. 
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nificant cross-section of judicial attitudes toward the various courts. It 
was found that there was a relation between the frequency of citation and 
the esteem in which the professors of law held the courts.” 

This index based on citations by other state courts was compared with 
an index constructed from a tabulation of the citations in the United 
States Supreme Court Reports for the years 1900, 1915, and 1929. This 
tabulation included all of the cases cited in majority, dissenting, and con- 
curring opinions, whether the case was cited with approval, disapproval, 
or for illustration. The number of times each state was cited is given in 
Table VII. It will be found that there is a very close relationship be- 
tween the number of times a court was cited by other courts and the 
number of times the United States Supreme Court referred to its de- 
cisions.” 

These data showing the frequency of citation also throw light on the 
reasons why some law professors decline to rate certain courts. It will’ 
be noted that there is an unusually high correlation between the number 
of citations for each court and the number of raters who expressed an 
opinion concerning it. Familiarity with the work of a court, either 
through the study of its opinions in case-books or through finding cita- 
tions to its decisions in opinions of other courts, made the raters more 
willing to give their view of its standing. Publicity has a prestige value 
even for judicial tribunals. 

The tables of citations thus far considered have included all of the 
cases referred to by other courts. Many of these cases were, of course, 
in direct opposition to the view of the court citing them and were listed 
as examples of how the court should not decide. It would be a strange 
court, however, which over a period of years would cite more cases it 
did not like than cases of which it approved. Undoubtedly the great ma- 
jority of citations are included in an opinion because the court agrees 
with the rule of law or dictum which has been expressed. 

In order to ascertain the validity of this hypothesis, a second tabula- 
tion was made from the decisions of the United States Supreme Court. 
This tabulation included only those cases which were cited as supporting 
a proposition approved by the Court in a majority opinion. Furthermore, 
special care was taken to prevent the weighting of the tabulation by 


24 The coéfficient of correlation between the average esteem in which a court 
was held and the number of times it was cited by other courts was .65+.06. A 
higher correlation was found between the total citations by other state courts and 
the number of opinions quoted in the case-books, the coéfficient being .89 +.02. 

25 The coéfficient of correlation between the frequency of citation by other state 
courts and the frequency of citation by the United States Supreme Court was 
91 +.02. : 

2 The coéfficient of correlation between the frequency of citation and the num- 
ber of ratings returned on each court was .95 +.01. 


Tass VII 


CITATION TO OPINIONS BY UNITED STATES SUPREME COURT 


State 


Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 

Idaho 

Illinois 
Indiana 

Iowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
‘Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
‘Tennessee 
Texas 

Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


All Citations 
During 1900, 
1915, 1929 


18 
1 
32 
51 
7 
24 


Cited with 
Approval 
1921— 1930 


10 
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chance factors. It was found that, in those cases which were appealed 
from a state supreme court, the United States tribunal preferred to cite 
cases in the state from which the case came in support of its position. In 
other words, when possible, it attempted to prove the falsity of the state 
court’s position by referring to its own previous pronouncements. To 
have included these cases in the tabulation would have weighted the 
count strongly in favor of the courts from which the largest number of 
cases were appealed. For this reason, these citations were omitted. 

The tabulation included cases cited in the opinions of the United States 
Supreme Court which were rendered between 1920 and 1929, provided 
the decision of the state court thus cited had been rendered since 1900. 
Thus, the tabulation represents the number of times the highest federal 
tribunal expressed approval of a decision of each state court made 
during the period under consideration by this study. The 864 citations 
in this tabulation probably represent a much more accurate index of the 
standing of the various state courts during the first three decades of the 
present century than does the table of total citations by other state 
courts.?? 

The number of cases from each state which were cited with approval 
by the United States Supreme Court will be found in the last column of 
Table VII. It will be observed that there is a very close relationship be- 
tween the number of cases cited with approval and the gross number of 
cases cited by the court.?8 This would indicate either that a large propor- 
tion of cases cited by the courts are approved by them or else that the 
proportion of cases cited with approval to the total number cited is 
constant for all the states. Furthermore, it will be observed that there 
is a close relationship between the total number of citations in state 
courts and the number of citations approved by the United States 
Supreme Court.” | 

It seems fair to assume that the opinion of the United States Supreme 
Court concerning the state tribunals is more important than that of the 
state courts themselves, but when these two indexes compare closely, 
it must be concluded that ratings given in them have a high degree of 

27 Tt is true that only a small proportion of the cases appealed to the state su- 
preme court are again appealed to the United States Supreme Court, and that these 
appeals involve only limited classes of cases. Nevertheless, the count covered ap- 
peals from lower federal courts as well as from the state courts, and although not 
all the fields of law were covered in the same proportion as they are covered by 
state court cases, the decisions of the United States Supreme Court cover a wide 
territory. 

28 The coéffiicient of correlation between the gross number of cases cited by the 
United States Supreme Court and the number of cases cited with approval was 
.83 +.03. 


29 The coéflficient of correlation between the cases cited with approval by the 
United States Supreme Court and the cases cited by other state courts was .88 +.02 
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reliability. And when the opinion of the United States Supreme Court 
agrees closely with that of law professors in the principal law schools**— 
and with that of the editors of the case-books**—it is clear that there is a 
general consensus of opinion among those in a position to judge the 
standing of the state supreme courts.” 

It has been shown that these various indexes of judicial standing and 
influence all bear a distinct relationship to each other. No one of them 
can be conceived of as a perfect criterion of judicial prestige. In each 
case, outside factors, chance considerations, and possible inaccuracies 
may have crept in to cast doubt on the validity of the index. It is very 
significant, however, that a high degree of relationship exists between 
any two of them. It is clear, moreover, that the standing of the court is 
an important factor in each of them. 

There is a possibility that some common factor besides the prestige 
of the court, common to each of these indexes, might account for the 
high correlation between them. It will be observed that the older, more 
populous, and wealthy states tend to rank higher than their newer, 
poorer, more rural sisters. As an eastern professor shrewdly wrote on 
his rating form, “Some courts may be noteworthy because they neces- 
sarily deal with great problems; others are obscure, largely for geographi- 
eal reasons.” The factors producing a court with a high prestige might 
well be analyzed. But whatever those factors may be, a court’s prestige 


30 The coéffiicient of correlation between the cases cited with approval by the 
United States Supreme Court and the average estimate of esteem by law professors 
was .71 +.085. 

31 The coéfficient of correlation between the cases cited with approval by the 
United States Supreme Court and the number of opinions quoted in case-books 
was .92 +.02. 

32 An attempt also was made to secure an index of the opinion of the courts held 
by various publishers of law-books. It was found, however, that no reliable gauge 
of their attitudes could be secured. The only feasible index of opinion of this group 
appeared to be the number of cases from each state selected for inclusion in the 
two series of reports, Lawyers’ Reports Annotated and American Law Reports. A com- 
parison of the index constructed from this data with the other gauges of prestige, 
however, disclosed that the relation between them, although perhaps somewhat sig- 
nificant, was not close. This is probably due to the variety of considerations which 
the editors of these series have in mind in selecting cases for inclusion in them, such 
as the importance of the decision, the uniqueness of the facts, or the popularity of 
the series among the lawyers of the state. It may be noted that the coéfficient of 
correlation between the number of cases from each state included in LRA and ALR 
and the index of esteem of the law professors was .44 +.08. A considerably higher 
correlation was found between the cases in LRA and ALR and the total number of 
citations of state courts by each other (r=.71 +.05). This indicates, perhaps, that 
these series of volumes have more influence with judges than with law faculties. 
The coéfficients of correlation between the cases included in LRA and ALR and the 
other indices of prestige developed in this paper ranged between the two figures 
just given. 
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as an index of its standing would still be significant. An opinion from a 
court of high prestige may be no better law than an opinion from one of 
low esteem, but it certainly has a better chance of being accepted as 
authoritative. 

A study of the tables will show, moreover, that some states rank sur- 
prisingly high in view of their small populations and wealth, while other 
courts which might be expected to be near the top of the list rate below 
them. These deviations from the expected order are perhaps more sig- 
nificant than the ratings themselves. 


Tags VIII 
COMBINED PRESTIGE RATING IN ORDER OF RANK 


Prestige Prestige 
State Rating S State Rating 
New York 25.18 West Virginia 6.30 
Massachusetts 23.09 Nebraska 6.08 
Ilinois 15.77 Texas 6.04 
New Jersey 14.08 Virginia 6.04 
California 12.26 Georgia 5.85 
Pennsylvania - 11.79 Colorado 5.78 
Michigan 11.75 Oregon 5.48 
Minnesota 11,59 Tennessee 5.45 
Wisconsin 11.44 Oklahoma 5.35 
Iowa 9.87 Louisiana 4.58 
Kansas 9.32 Delaware 4.52 
Connecticut 9.23 South Carolina 4.43 
Ohio 8.89 North Dakota 4.39 
Missouri 8.64 Mississippi 4.36 
Indiana 8.17 Montana 4.32 
North Carolina 7.98 Arkansas 4.28 
Vermont 7.90 Utah 3.96 
Washington 7.81 South Dakota 3.43 
Maine 7.35 Idaho 3.33 
Alabama 7.12 Wyoming 3.32 
Kentucky 7.01 Florida 3.27 
Rhode Island 6.99 Nevada 2.94 
New Hampshire 6.85 Arizona 2.58 
Maryland 6.77 New Mexico 2.12 


Combined Prestige Rating. If the prestige of the court is an important 
element in each of these indexes, it should be feasible to combine them 
into a composite index. In such a combination, the chance elements 
of one index might tend to neutralize the chance elements in another, 
and hence the resulting index would be more reliable than any of the 
single ones. Accordingly, a composite table has been constructed using the 
following factors: (1) the esteem in which the law professors held the 
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courts; (2) the extent to which opinions from each court were used in 
law school case-books; (8) the number of prestige ratings given each 
court; (4) the number of citations of opinions of the court by other state 
courts; (5) the number of cases cited with approval by the United States 
Supreme Court.% 

This composite rating of prestige is given in Table VIII. A comparison 
of these composite ratings of prestige with the composite rating of per- 
sonnel of the courts which was prepared in another connection shows that 
there is a fair degree of relationship between the prestige of a court of 
last resort and the personnel of the court.*4 This is, of course, what would 
be expected, and the fact that it is shown by the data tends to strengthen 
the presumption of the validity of each index. 

A study of the relation between the standing of a state’s tribunal and 
its position in other respects may disclose important conditions which 
will promote or decrease the influence of a court of last resort. Will a 
higher salary, longer term, broader jurisdiction, or a more professional 
bar enhance the standing of the judiciary? Or is it dependent upon such 
uncontrollable factors as the antiquity of the tribunal, the natural re- 
sources of the state, the wealth of its inhabitants, or the development of 
its industries? The use of an index like that developed in this study would 
assist materially in discovering the correct answers to such problems as 
these. . 

Ropney L. Mort. 

Colgate Univer sity. 


The Selection of Judges in Chicago, and the Rôle of the Local Bar 
Therein. For many years, the organized Bar has sought to guide the 
process of judicial selection. Its greatest activity has been in metro- 
politan communities where the choice is nominally by vote of the people. 
Such participation by a quasi-public group in a democratic procedure 
raises several pertinent questions. For example, what effect will it prob- 
ably have on methods of selection now in force? Is such activity likely 
to become an accepted feature of our political life? Is such participation 
to be regarded as in the public interest? Is it a specific corrective that the 
body politic has developed to counterbalance too much democracy in 
judicial selection? 

To shed some light on these and related questions, the writer (as a 


3 These various factors were reduced to an equal weight in the construction of 
the composite rating by dividing the index for each state by the standard deviation 
of all the states for that index. 

3 The coéfiicient of correlation between the composite personnel index and the 
composite index of prestige was .53 +.08 (82 cases). The composite personnel index 
is given in the article entitled “Judicial Personnel,” Annals of the American Academy 
of Political and Social Science, May, 1933, pp. 143-155. 
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graduate student at the University of Chicago) made a study of judicial 
selection in Chicago from 1870 to 1933, particular attention being given 
to the rôle of the Chicago Bar Association in the process.} 

Chicago’s Problem of Judicial Selection. The number of offices to be 
filled, the multiplicity of elections, the extent and heterogeneity of the 
electorate, and a supreme degree of partisan control combine to render 
the selection of the judiciary unusually complex in Chicago. The average 
voter ballots for 88 judicial officers, 85 of whom have six-year terms. The 
voters also nominate candidates for 39 of these offices in party primaries.’ 
Furthermore, most of the vacancies are filled by election. These judges 
are chosen in seven different groups. In addition, 77 other public officers 
are nominated and elected by ballot. The voters are called upon also to 
approve bond issues and questions of public policy. The cumulative bur- 
den which results appears in the fact that in a specimen six-year cycle 
Chicago voters were called upon to choose between 997 Republican and 
787 Democratic candidates, and to vote upon 124 bond issues and 34 
public policy propositions. During this period, 423 candidates sougnt 
election to 146 judicial offices in 15 different contests. 

The Chicago electorate comprises upwards of 1,500,000 voters, more 
than 82 per cent of whom are of first or second generation foreign extrac- 
tion. There are at least 17 distinct nationalistic voting bloes and, in 
addition, well defined racial and religious cleavages. 

The chief factor, however, is the scope and extent of partisan political 
control of all elective processes, including the selection of the judiciary. 
From earliest days, the two-party tradition has been firmly established 
in Chicago. Working under this favorable circumstance, organizations 
representing the two leading parties have developed practically complete 
control over every phase of every elective process. In the case of the ju- 
diciary, this control is exercised both in the nomination of candidates and 
in the election of nominees supported by the organization. Judicial 
nominations are made both in party conventions and in party primaries. 
The political organizations control both. In the case of judicial offices 
for which nominations are made in conventions, the dominant organiza- 
tions in each party have assured complete control by uniting upon a 
single coalition ticket. Normally, the combined voting strength of the 
two groups has been sufficient to overwhelm all opposition. 

The Réle of the Bar. In attempting to guide the selection of judges, the 


1 Under the title of The Réle of the Bar in Electing the Bench in Chicago, this 
study is soon to be published by the University of Chicago Press. 

2 The judges of the county and probate courts of Cook county and of the Munici- 
pal Court of Chicago are nominated in general party primaries in April and are 
elected in the general elections in November. The judges of the circuit and superior 
courts of Cook county and the judge of the Illinois supreme court from the district 
which includes Chicago are nominated in party conventions, and are elected in 
June at elections separate from the general elections. 


JUDICIAL AFFAIRS 317 


Chicago Bar Association? occupies an anomalous position. It is a private, 
non-partisan, professional organization, while nevertheless seeking to 
influence a political process. Unlike the party organizations, it does not 
normally participate directly in the selective process as established by 
law. To be sure, the Association can enter into direct competition with 
the party organizations by qualifying as an independent party and nomi- 
nating its own slate of candidates. It, however, has attempted such a 
rôle only once. For the most part, it has acted as an impartial appraiser 
of the qualifications of candidates and as adviser to the electorate. The 
Association’s sole means of being effective are either to urge the party 
leaders to nominate well-qualified candidates or, failing that, to induce the 
electors to vote for the least unfit candidates. The extent of its influence 
depends, of course, upon the prestige of its members, individually and 
collectively, upon the fairness of its recommendations, and upon the 
degree of coöperation accorded by the community. Needless to say, the 
rôle of detached non-partisan appraiser-adviser becomes a limited factor 
in an atmosphere of partisan combat, for appeals to pride and prejudice 
are more relied upon than emphasis upon abstract fitness to win votes. 

Types of Bar Activity. Over the years, the Chicago Bar Association has 
tried various tactics. It has worked for the reélection of incumbents in 
both parties who have given satisfactory service. It has fostered inde- 
pendent, or third party, “‘citizens’ tickets” when nominees of the two 
leading parties have been unsatisfactory. It has sought the coöperation of 
civic agencies in focusing attention on judicial campaigns. It has allied 
itself with political organizations. On one occasion, it nominated a “Bar 
Association” ticket and campaigned unsuccessfully against the combined 
strength of two party organizations. In the great majority of contests, 
however, the Association’s activities have been confined to endorsing a 
list of qualified candidates and giving widespread publicity to these en- 
dorsements. The method of determining the endorsements has grown 
more complex as the number of candidates has increased. But in every 
instance since 1887 the final list of endorsements has represented the com- 
posite opinion of the Association’s membership as registered in a formal 
plebiscite or “Bar primary.” The number of endorsements is limited to 
the number of nominations to be made or offices to be filled. Ordinarily, 
the candidates standing the highest on the list are endorsed, but to be 
endorsed a candidate must have polled at least one-third of the votes 
cast.4 To cope with the increased number of candidates resulting from 

3 The Chicago Bar Association.is the principal group among the local legal pro- 
fession. Its membership includes approximately 44 per cent of the local Bar, and 
is even more representative when account is taken of the large number of duly 
licensed attorneys who are not active practitioners. 

4 On the average, 60 per cent of-the Association’s membership vote in the Bar 
primaries. This ratio compares favorably with similar participation in Cleveland, 
Detroit, and Los Angeles. 
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the creation of the Municipal Court of Chicago in 1906, a printed circular 
presenting the report of a “committee on candidates” was added to the 
simple ballot previously employed. This printed report contains a pro 
forma statement of each candidate’s training and experience, together 
with his campaign photograph; it also gives the committee’s estimate of 
his fitness to be a Judge. As the Association’s membership increased, this 
report became an indispensable adjunct of the Bar primary plan. 

The plan of the Bar primary in Chicago has been consistently improved, 
and in technique it now compares favorably with similar procedures in 
Cleveland, Detroit, and Los Angeles. But obviously it is merely a me- 
chanical means to an end and can only differentiate the material to which 
it is applied. It does not draft candidates, nor can it improve the fitness 
of those who seek judicial office. The criticism has been made, not un- 
justly, that through this system of voting the Bar Association has allowed 
itself to be euchred into supporting unfit nominees. 

The Influence of the Bar. Since 1887, Chicago has had approximately 
100 contests for judicial office. The success of Bar-endorsed candidates 
is indicated in Table I. The index of influence ranges from 40 to 91 per 
cent for specific courts, and the general average is 71 per cent. 


TABLE I 


INFLUENCE OF THE CHICAGO BAR ASSOCIATION IN TERMS OF THE NUMBER 
OF CANDIDATES ENDORSED BY IT WHO WERE ELECTED TO 
OFFICE IN THE PERIOD 1887-1933 


Candidates Elected Who 


Total Number Total Number Had Been Endorsed by 
Court of Elections of Offices the Bar Association 
Number Per Cent 
Circuit 23 159 128 80.5 
Superior 28 127 93 73.2 
County 10 10 4 40.0 
Probate 11 il 10 91.0 
Municipal 28 176 106 60.2 
Total 100 483 341 70.6 


In nominating primaries, the Association has been less successful, as 
is indicated by Table II. 

Another indication of Bar Association influence, or lack of it, appears 
in the success of individual candidates definitely opposed by the Associa- 
tion. During the past twenty years, there have been 16 persons whose 
elevation to the bench the Association has consistently advised against. 
‘These men have run for judicial office a total of 67 times. In spite, how- 
ever, of the Association’s assertions of their unfitness, there have been 
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only 14 defeats in the entire list. Some of these defeats occurred in party 
primaries. Others were due to political landslides in which the Associa- 
tion’s opposition was a small factor. Some of the most successful candi- 
dates opposed by the Association have been judges, who, after many 
years of incumbency, were flatly declared to be unfit for the bench. 


TaB II 


INFLUENCE OF THE CHICAGO BAR ASSOCIATION IN PRIMARY ELECTIONS 
IN THE PERIOD 1910-19832 


Number of Candidates Nominated 


Who Were Endorsed 
Candidates bu the Bar 
Number Number of Seeking y g 
Court of Candidates Nomination 


Elections Nominated Republican Democratic 


Repub- Demo- Num- Per Num- Per 
lican cratic ber cent ber cent 


County 6 6 13 14 3 50 4 67 


Probate 6 6 16 14 3 50 6 100 


Municipal (all) 27 147 432 365 84 57 91 62 
Municipal (assoc. 

justices vacan- 

cies) 10 16 48 29 4 25 5 31 - 


Total 39 159 461 393 90 57 101 64 


Another indication of Bar influence appears in an analysis of votes 
cast for candidates who had been endorsed by the Bar, as compared with 
those denied such endorsement. In making these comparisons, the factors 
of party support and incumbency were neutralized. It appears that the 
total number of voters influenced by the Bar has ranged from as high as 
80 per cent to as low as 0.2 per cent. The important fact, however, is 
that a considerable number of voters in each election apparently heed 
the recommendations of the Bar Association. The difficulty is that the 
number is usually too small to overcome the advantages of party plu- 
rality or bi-partisan support. The existence of this “Bar bloc” is shown by 
the fact that when candidates are ranked according to their standing in 
the election returns, those that are endorsed rise to the top of each politi- 
cal party group. It is a fact that in the case of the Municipal Court no 
unendorsed candidate has led the winning slate for the past twenty-five 
years. 

Bar influence also varies with the character of the voting constituencies. ` 
Several contests were analyzed by voting subdivisions. Certain areas, in 
which the party organizations wield great power, tend to vote for those 
candidates not endorsed by the Association. At the opposite extreme, 
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there are large areas, primarily residential, that invariably, and under 
even. adverse political circumstances, return large majorities for the candi- 
dates endorsed by the Bar Association. In one contest, for example, the 
precinct in which the University of Chicago is located gave a four to 
one vote for Bar-endorsed candidates over those not so endorsed, as 
against an even vote in a Negro precinct in the same ward predominantly 
Republican in politics. 

Factors that Affect the Influence of the Bar. Four factors appear to 
affect the influence of the Bar, viz.: (1) Chicago’s “long ballot,” (2) the 
press, (3) the attitude of the voter, (4) partisan politics. 

An analysis of votes cast for general and judicial offices revealed a char- 
acteristic index of participation for each type of judicial contest and a 
characteristic discrepancy between the percentage of votes cast for 
general offices and for judicial offices polled in the same election. This 
disparity ranged from six to eight per cent in the case of offices appearing 
on the main ballot in general elections to more than 20 per cent for ju- 
dicial offices listed on separate ballots in general elections. The discrep- 
ancy appears even in elections where the judicial contest is the sole issue 
at stake. It ranged from five toeight percent when the total number of regis- 
tered electors voting was below 50 per cent. In one vacancy contest for a 
higher court, the discrepancy was four per cent, with a total of only 26.6 
per cent of the total vote polled. Chicago voters appear to have rebelled 
under the cumulative burden placed upon them by the “long ballot.” 

The press is perhaps the Bar Association’s greatest ally. The news 
columns provide the quickest and least expensive means of reaching the 
voters. In Chicago, five metropolitan daily papers are supplemented by 
55 weekly neighborhood publications and by some 27 foreign language 
papers which circulate among the city’s 17 or more major nationalistic 
and politically-conscious groups. Two metropolitan daily papers have 
made a practice of issuing endorsements. In the case of one paper, 97 
per cent of its recommendations in 12 contests were identical with- those 
issued by the Bar Association. The endorsements of the other, in 11 
contests, were identical in 93 per cent of the cases. The editorial attitude 
of both of these papers is that the Association’s Bar primary plan is a 
step in the right direction, but that fundamental changes in the existing 
system of selection are essential before any much-to-be-desired improve- 
ments can be achieved. 

Two other daily papers, which operate under one ownership, spas- 
modically issue recommendations and show a less degree of concurrence 
—70 per cent and 84 per cent in four elections. Their attitude has varied 
according to successive editorial régimes, and has ranged from approval 
of the Bar Association’s efforts to the criticism that its recommendations 
are dictated by an inner clique. All of the daily papers print the Associa- 
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tion’s recommendations as news. Only under special circumstances, how- 
ever, have individual publications crusaded for the Bar’s endorsees 
throughout judicial campaigns. 

The foreign language press provides a quick avenue to politically 
powerful groups, and one which is used extensively by the party organiza- 


tions. On occasion, the Bar Association has inserted paid advertising in’ 


this press. A canvass of the news columns and interviews with editors, 
however, revealed attitudes ranging from nationalistic antipathy to 
acknowledgment of value in the Bar’s recommendations, while never- 
theless ignoring them for the sake of expediency on account of advertising 
and political connections. The same was true in somewhat lesser degree 
of the neighborhood weeklies. 

On paper, the Bar Association has a powerful ally in the independent 
vote, estimated variously from 500,000 to 680,000 persons and constitut- 
ing approximately one-third to one-half of the registered electorate. 
Analyses have shown that from 15,000 to 20,000 extra votes in “close” 
elections, and 200,000 votes in most “landslide” years, would have been 
sufficient to carry the Bar endorsees to victory. Since the Bar Association’s 
appeal is non-partisan and is aimed mainly at the independents, an effort 
was made to ascertain the attitude of selected groups of citizens toward 
the Association and its attempts to guide judicial selection. 

A questionnaire was sent to 1,750 presidents and secretaries of civic 
organizations located throughout the city. These persons were invited to 
indicate their various sources of information. concerning candidates, and 
were also asked the direct questions: Do you now follow the recommenda- 
tions of the Bar Association? Would you do so if you had the informa- 
tion? Out of 418 questionnaires returned, 69 per cent gave a favorable 
reply, 26 per cent were definitely unfavorable, and five per cent failed to 
answer the inquiry about following the Bar Association’s endorsements. 
That so large a group of citizens associated with “civic” organizations 
should be thus critical of the Bar Association strikingly evinces a wide- 
spread distrust of the legal profession and its alleged designs to influence 
judicial selection. 

During four judicial campaigns, the writer was associated with an 
effort made to enlist the coöperation of Chicago civic agencies in endors- 
ing and distributing the reeommendations of the Bar Association. This 
attempt failed to arouse more than a passing interest, and in many quar- 
ters was either side-stepped or bluntly declined.. The most frequent 
excuse was that “political” issues were taboo. Non-coéperation extended 
even to the members of a prominent law school faculty, who decided not 
to act (although another group had done so) because some of the members 
personally admired a candidate whom the Bar Association had denounced 
as unfit. 
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Under the bipartisan system of elections which has dominated Chicago 
for many decades, the agencies of the leading political parties have ob- 
tained an entrenched position in the selection of all elective officers, in- 
cluding the judiciary. This control extends to the sponsorship of candi- 
dates, control of party primaries and party conventions, and, in the large 
majority of elections, to the fate of the candidates at the polls. The party 
organizations assess the candidates, conduct their campaigns, and, if 
necessary, manipulate the results of the polls. This control forces the 
judicial candidates into a relationship of acquiescence and obeisance 
which profoundly affects the judicial independence and impartiality of 
the successful candidates. During their tenure of office, this control 
extends to dictation in appointments, such as masters-in-chancery, re- 
ceivers, etc., and allegedly is a factor in the actual administration of 
civil and criminal justice. 

Under Chicago’s system of short-term tenure and partisan elections, 
an individual judge, in effect, becomes a cog in the dominant partisan 
machine. Obviously, the far-reaching effects of such control constitute 
the greatest barrier to the success of the efforts of the Bar Association to 
influence judicial selection. 

A Suggested Plan. All of Chicago’s tribunals, excepting the Municipal 


Court, are constitutional bodies. Changes in selecting their judges can . - 


come only by the practically impossible (in Illinois) method of constitu- 
tional change. The writer suggests therefore that statutory authorization 
be sought to adopt a four-point plan for the Municipal Court. If success- 
ful, the plan could be extended to an inclusive metropolitan court sys- 
tem, if and when created. The Municipal Court now has a chief justice 
and 36 associate justices, the latter elected biennially in rotation’ in 
groups of 12. All have six-year terms. The chief justice has broad powers 
of supervision and can effectively act as general manager-of the tribunal, 
without, however, any disciplinary authority over his colleagues. 

The suggested plan, in brief, is: (1) Elect a chief justicé for a six-year 
term at a special judicial election. (2) Empower the chief Justice to ap- 
point the associate justices of the court and continue his present super- 
visory authority. (3) Provide that the chief justice shall appoint the 
associates only from a list of eligibles provided by a commission on ju- 
dicial nominees elected by the members of the Bar practicing in Chicago. 
(4) Provide that the associate judges shall hold office for an indeterminate 
period, subject to any one of the following provisions for removal: (a) 
By retirement upon an adverse vote of the people. At six-year intervals 
the question would be voted upon: Shall Judge be continued in 
office? (b) By removal from office by a majority decision of the Illinois 
supreme court. Several states empower their highest tribunals to do this. 
It is a logical extension of the disbarment power now exercised by the 
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has been appointed educational director of the National Institute of 
Public Affairs in Washington, and will be in charge of the Institute’s 
program of internship training. 


Professor Elmer D. Graper, of the University of Pittsburgh, has been 
appointed by the commissioners of Allegheny county a member of the 
board for the assessment and revision of taxes. 


In January and February, Professor Thomas 8. Barclay, of Stanford 
University, served as a member of the staff of the Des Moines Public 
Forums, lecturing and conducting discussions on topics connected with 
party politics. 


Professor Harold R. Bruce, of Dartmouth College, was one of the lec- 
turers at the December Institute meeting of the Los Angeles Teachers’ 
Association. He delivered six lectures on the general subject of “The 
Contemporary United States,” covering the economic, governmental, 

7 and political situation at the present time. 


Professor Russell M. Story, of Pomona College, will teach at the 
University of Illinois during the coming summer session. 


Professor James W. Martin, of the University of Kentucky, research 

oO director of the American Legislators’ Association’s interstate commission 

on conflicting taxation in 1934-35, has been appointed chairman of the 
Kentucky state tax commission. i 


Professor Walter H. C. Laves is on leave of absence from Hamilton 
College until September 1, during which time he is acting as director of 
the Mid-West office of the League of Nations Association, located in 
Chicago. His courses at Hamilton are in charge of Dr. Henry Janzen, and 
Professor J. Q. Dealey, Jr., is serving as head of the department. 


Professor William L. Bradshaw, having resigned as executive secretary 
of the Missouri Association of Mayors and Other Municipal Officials, is 
again teaching full time at the University of Missouri. For more than 
two years, he devoted part of his time to municipal league work. 


Dr. W. W. Pierson, Jr., has been appointed head of the recently created 
department of political science at the University of North Carolina. He 
will continue to serve also as dean of the Graduate School. 


Professor J. B. Shannon, of Transylvania University, and Dr. Lee S. 
Greene, of the University of Wisconsin, have recently resigned their 
respective positions in order to accept posts with the Tennessee Valley 
Authority. 


- At Harvard University, a research grant has been made to Professors 
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Arthur N. Holcombe and E, Pendleton Herring for a ae of “Qualifica- 
tions of Federal Commissioners.” 


While on leave from Ohio Wesleyan University during the academic 
year 1936-37, Professor Ben A. Arneson will be visiting professor and 
acting head of the department of political science at the American Uni- 
versity. 


Professor Charles 8. Hyneman, of the University of Illinois, has been 
made a member of a committee appointed by the state department of 
education to direct a program of revision of the social science curriculum 
in the Illinois public schools. 


Professor Leland M. Goodrich, of Brown University, is on sabbatical 
leave during the second semester, and will be in Europe until September, 
with headquarters at Geneva. In his absence, Mr. Robert M. Goodrich, 
executive director of the Providence Governmental Research Bureau, 
is giving the course in municipal government, thus relieving Professor 
Matthew C. Mitchell, who in turn has taken over some of the courses 
regularly given by Professor Goodrich. 


Dr. Payson 8. Wild, Jr., instructor and tutor in government at Harvard 
University, has been promoted to an assistant professorship. 


Dr. Albert Lepawsky, research associate in political science at the 
University of Chicago, and during the past year head of the research 
division of the law department of the city of Chicago, has been made 
assistant director of the Public Administration Clearing House. 


Dr. Chesney Hill, of the University of Illinois, has been appointed 
assistant professor of political science and public law at the University 
of Missouri. He will have charge of the courses in international law, rela- 
tions, and organization. 


Mr. Harald Bergerson has resigned from the staff of the Bureau of 
Governmental Research at the University of Washington in order to 
accept an instructorship in political science at the University of Idaho. 


“Business Education for Everybody” will be the general topic of the 
Fourth Conference on Business Education to be held at the University 
of Chicago on June 25 and 26, under the auspices of the School of Business. 


Dr. V. O. Key, Jr., is on leave from the University of California at 
Los Angeles and is at present a member of the Washington staff of the 
Committee on Public Administration of the Social Science Research Coun- 
cil, Dr. Winston W. Crouch, who taught at Pomona College during the 
first semester, has been appointed lecturer in political science for the 
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second semester at the University of California at Los Angeles, and 
Mr. J. W. Robinson, who will be a candidate for the doctor’s degree at 
Stanford University in June, has been appointed associate. 


During the past year, the department of government at Indiana Uni- 
versity has performed a number of services for national, state, and local 
governments. Professor Frank G. Bates and Mr. Clyde F. Snider acted 
as technical advisers to the governor’s commission on governmental ef- 
ficiency and economy. Professor Bates also acted in an advisory capacity 
to the special committee appointed by the governor to study the taxation 
system of the state. Dr. Pressly S. Sikes made a classification of all po- 
sitions in the state government, which has been put into effect by 
Governor McNutt. At the present time, Mr. Sikes is revising the city 
ordinances of Bloomington. During the past two years, Professor Ford 
P. Hall has acted as the special representative for Indiana of the United 
States Department of Labor. Twice during this period he has had charge 
of the examinations and oral interviews for applicants for positions in 
the Indiana state employment service. Miss Wilma Langdon, of the de- 
partment of government, has assisted in this work. 


At Wayne University, Detroit, Professor Lent D. Upson has been 
made responsible for the organization of a School of Social Work which 
will be opened next year. Professor James H. Russell, who has been 
associated with the department of political science for some nineteen 
years, has resigned; Mr. Charles W. Shull has been promoted to an 
assistant professorship; and Mr. Lawrence Michelmore, formerly a gradu- 
ate student at Harvard, has been added to the staff. 


The general subject for consideration at the thirtieth annual meeting 
of the American Society of International Law, to be held in Washington 
on April 23-25, is “The Rôle of International Law in Peaceful Change.” 
Among persons who will present papers are Professors Parker T. Moon 
of Columbia University, Hessell Yntema of the University of Michigan, 
Quincy Wright of the University of Chicago, John B. Whitton of Prince- 
ton University, Amry Vandenbosch of the University of Kentucky, and 
Norman MacKenzie of the University of Toronto. 


A group of exiled scholars has lately formed in Paris a bureau of re- 
search and documentation which offers its services at reasonable rates to 
scholars outside of France for research in historical, economic, juridical, 
and other fields. The bureau has research correspondents outside of 
France and offers assistance in the buying of books and as a general in- 
termediary in intellectual activities between scholars. Communications 
may be addressed to Dr. V. Modigliani, secretary of the Bureau of Re- 
search and Documentation, 8 Boulevard Ornano, Paris (XVIII), France. 
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An Institute of Public Affairs held at the Southern Methodist Univer- 
sity, Dallas, on March 10-14 had as its general subject “The Southwest 
in International Affairs.” Among participants were Dean Charles W. 
Pipkin of Louisiana State University, Mr. Clark M. Eichelberger of the 
League of Nations Association, Mr. Peter Molyneaux, editor of the Texas 
Weekly, and Professors Royden J. Dangerfield of the University of Okla- 
homa, H. C. Nixon of Tulane University, and J. Lloyd Mecham and 
Charles W. Hackett of the University of Texas. 


The eighth annual institute of government will be held at the Univer- 
sity of Southern California on June 15-19. Sections will be organized on 
the administration of justice, public personnel administration, planning, 
and numerous other subjects, and directors will include Professors John 
M. Pfiffner and Carlton C. Rodee of the University of Southern Cali- 
fornia, and Emery E. Olson of the American University. 


The fifth annual Mid-West Institute of International Relations, ar- 
ranged by the American Friends Service Committee, Northwestern Uni- 
versity, and a committee of Evanston citizens, will be held at North- 
western University during the period June 22 to July 3. Those who will 
deliver lectures and otherwise take part in instruction include Professors 
Garfield V. Cox of the University of Chicago, Heber Harper of Columbia 
University, Charles 8. Johnson of Fisk University, and William M. Mc- 
Govern of Northwestern University, Senator James P. Pope of Idaho, 
Mr. Norman Thomas, and the Japanese Christian leader, Toyohiko 
Kagawa. 


A Public Affairs Committee, financed during its first year by the ` 
Maurice and Laura Falk Foundation and designed to serve as a medium 
for disseminating the findings of existing research organizations, has 
lately been established with the following membership: Raymond L. 
Buell (chairman), Foreign Policy Association; Harold G. Moulton (treas- 
urer), Brookings Institution; Lyman Bryson, Columbia University; 
Evans Clark, Twentieth Century Fund; Frederick V. Field, Institute of 
Pacific Relations; William T. Foster, Pollak Foundation; Luther Gulick, 
Institute of Public Administration; Felix Morley, the Washington Post; 
George Soule, National Bureau of Economic Research; with Francis P. 
Miller as executive secretary. The committee proposes to publish numer- 
ous pamphlets, which will be sold at nominal prices at the committee 
headquarters, National Press Building, Washington, D.C. 


The faculty of law of Northwestern University, administering the 
income of the Charles Clarence Linthicum Foundation, announces that 
the sum of one thousand dollars and a bronze medal, as a first prize, and 
not more than five sums of one hundred dollars each, as second prizes 
with honorable mention, will be awarded to the authors of the best mono- 
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graphs submitted by March 1, 1937, on the subject of ‘carrier liability 
in national and international air commerce (including liability to pas- 
sengers, shippers, and others for personal injuries and property damage).”’ 


For a period of ten weeks, from June 22 to August 29, the University 
of California will conduct intensive instruction in the Russian language— 
one course for beginners, and one for persons with some knowledge of 
Russian. This work is offered by the University in coöperation with the 
Institute of Pacific Relations, as a continuation of the inter-university 
project which began with the Russian Language Section of the Harvard 
Summer School of 1934 and was carried on at Columbia during the 
summer of 1935. The courses are intended for persons of exceptional 
qualifications who have a specific need for the language as a tool for use 
in some field of scholarship. The Summer Session Office of the University 
of California is prepared to furnish detailed information upon request. 


The United States Conference of Mayors has now established a perma- 
nent secretariat in the United States Conference of Mayors’ building, 
730 Jackson Place, Washington, D.C. The national office is under the 
direction of Dr. Paul V. Betters, executive director of the Conference. 
Activities of the Conference since the annual meeting in November have 
been devoted mainly to the formulation of a general work-relief program 
which might be followed by the federal government during the fiscal 
year 1936-37. On January 13, the Conference, on the basis of a study of 
the relief situation in 150 of the larger cities, proposed to Congress a 
continuation of the present WPA work program during the next fiscal 
period—on a basis of giving employment to 3,000,000 bona fide relief 
persons. The estimated cost of this program was set at $2,340,000,000. 
This figure presented by the Mayors’ Conference was the first indication 
of the cost of relief work for 1936-37, relief being the only major item 
not included in the President’s budget. Among recent reports published 
by the Conference is Recent Federal-City Relations, a volume describing 
the various federal programs since 1932 which have affected and concerned 
the cities of the country. Unemployment relief, public works, law en- 
forcement, finance, and other federal activities are discussed in this report. 
Closely associated with the Conference at its national headquarters is 
the Institute of Municipal Law Officers, an organization which includes 
the law departments of the larger cities. The Institute carries on a program 
of activities designed to further the interchange of information in the field 
of municipal law. Mr. Sherwood L. Reeder has been appointed executive 
director, the president being Mr. Henry E. Foley, corporation counsel 
of Boston. 


Walter James Shepard, professor of political science and dean of the 
College of Arts and Sciences at Ohio State University since 1928, died 
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on January 25 of a heart attack induced by a strenuous effort to extricate 
his automobile from a snowdrift. Cut off in the prime of life, his death is 
felt as a crushing blow to his many friends, and especially to the uni- 
versity to which he has rendered distinguished service, and to political 
science, its study and practice. President of the American Political 
Science Association in 1934, he was long known to his colleagues in their 
annual meetings as an active participant in the debating of policy, and 
more especially in the conciliatory combining of diverse opinions and 
the fruitful achieving of results that should be of solid, widely acceptable 
validity. Having served not only Ohio State University (1909-1911, 
1921-23, 1928-1936), but also the University of Missouri (1911-1921), 
Washington University (1923-1924), and the Robert Brookings Gradu- 
ate School of Economics and Government (1924-1928), he had an un- 
usually wide acquaintance with faculties and students and with non- 
academic men and women of public spirit. Affable, friendly, patient, 
he spent his time without stint on the needs of others, helping students 
to find themselves, immature scholars to find teaching positions and 
opportunities to contribute to scholarship, citizens to codperate in demo- 
cratic action, political scientists to advance learning. In addition to 
numerous articles in this Review (and others) and in the Encyclopedia 
of the Social Scrences, his outstanding scientific contribution was the trans- 
lating and editing, in collaboration with George H. Sabine, of H. Krabbe’s 
The Modern Idea of the State. It has often been suggested that the elabo- 
rate Introduction to this work was of such outstanding value as a piece 
of independent political thought that it was eminently worthy to stand 
by itself, whatever might be the importance of the work of the Dutch 
thinker. Dean Shepard’s most active teaching interest had been in the 
field of political theory, its history and especially its present-day ap- 
plications. A liberal democrat, always optimistic and forward-looking, he 
free-thinkingly examined, in his presidential address of 1934, the neces- 
sities and implications of democracy at the present day. He sought the 
means of realizing ‘‘the good life,” and was fearless in grasping the nettle 
of present-day political conditions. Chairman of the planning board of 
the state of Ohio, he was intensely interested in what his own (adopted) 
state might do in solving urgent problems of economics, administrative 
reorganization, and education. Much of his time and attention in the 
informal lobby conferences at Atlanta and Chattanooga in December 
was devoted to a project of coéperative thinking that should lead to a 
published Plan. Public trust in brains and utilization of expert capacity 
in solving public problems, he felt, must be given institutional organiza- 
tion; democracy must think ahead; political science must not be content 
with recording and describing. He summoned his disciples and friends to 
“seize the torch.””—Hznry R. SPENCER. 
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Legislative Problems: Development, Status, and Trend of Treatment and 
Exercise of Lawmaking Powers. By Ropert Luce (Boston and New 
York: Houghton Mifflin Company. 1935. Pp. vi, 762.) 


In this volume, Mr. Luce brings to a conclusion his exhaustive study, 
in four volumes, of the legislative branch of American governments, 
issued under the general caption of “The Science of Legislation.” The 
titles of the other three volumes are: I, Legislative Procedure: Parlia- 
mentary Law and the Course of Business in the Framing of Statutes; II, 
Legislative Assemblies: Their Framework, Make-up, Characteristics, 
Habits, Manners; III, Legislative Principles: The History and Theory of 
Lawmaking by Representative Government. In this series of volumes, Mr. 
Luce has made one of the most notable contributions to political science 
that has appeared in recent years. They have exceptional value as coming 
from one who not only is a deep student of modern political conditions 
and problems and thoroughly familiar with the literature of the subject, 
but has had a long practical experience in the legislative field, having 
been a member of the Massachusetts legislature for nine years, a member 
of the constitutional convention of that state which sat in 1917-19, and 
a member of the national House of Representatives for sixteen years, 
besides holding other high political offices in his state. 

Of the four volumes, the one now under review is probably the most 
valuable to the general student, dealing as it does with the general po- 
sition of the legislative branch in our scheme of government and its rela- 
tions to the other branches, rather than with the technical phases of the 
internal organization and operation of legislative bodies. The broad scope 
of the book can be seen from the following enumeration of some of its 
chapter headings: “The Separation of Powers”; “Judges as Legislators”; 
“President and Congress”; “Rise of the Executive’; “The Cabinet 
System”; “Responsible Government”; “Administrative Legislation.” 
There are, indeed, few subjects of present-day concern as regards the 
practical workings of our political system that are not subjected to acute 
examination. Especial interest attaches to the author’s careful considera- 
tion of the relations existing, and which in his opinion should exist, 
between the legislature and the executive, and the significance of the 
increased influence of the latter in guiding and determining action by the 
former. 

The method followed by the author in taking up each of these and 
many other subjects for examination is, first, to state the problem. This 
is followed by a brief historical sketch of its rise and of the action taken 
in reference to it in England, in the colonies, in the federal government, 
and in the state governments down to the present time, with references 
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to European governments when pertinent. This done, the problem, in 
its modern bearing, is subjected to analysis and the author’s judgment as 
to the manner in which it should be handled is set forth with supporting 
argument. In doing the latter, the author states fairly the position and 
arguments of those holding a contrary opinion. The treatment, in a word, 
is not unlike that followed by the Supreme Court in handing down its 
decisions upon important matters of constitutional interpretation. 

A feature of interest in this method of treatment is the care that has 
been taken to give the opinions held in the past by our leading statesmen 
and commentators on our political institutions, with the result that the 
work makes a contribution to the development of American political 
thought that no student of this branch of political science can afford to 
ignore, 

Did space permit, it would be of interest to set forth the author’s 
position on questions upon which students and the general public are 
now acutely divided. We shall have to content ourselves, however, with 
the statement that the author takes sharp issue with the present re- 
viewer in respect to the responsibility of legislative bodies for super- 
vising the administration through the use of such agencies as the Comp- 
troller-General of the United States and committees of inquiry; that he 
is, in general, opposed to the system of congressional investigation of 
the conduct of public affairs; and that he views with concern, if not alarm, 
the recent growth in power and influence of the President. It is encour- 
aging, however, that, after an exceptionally penetrating examination of 
the position at one time strongly held by a group of American students, 
headed by Woodrow Wilson, that the English system of responsible 
government was one that could with advantage be incorporated into 
our system, Mr. Luce could sum up with the following: 

“To conclude, measured by contentment, the English system as a whole 
is the worse off. It is the target for criticism more plentiful and more 
severe than the separation of powers gets in the United States. In my 
judgment, the English criticism of English methods is deserved. I cannot 
understand how any man familiar with Congress can peruse such a 
volume as the Minutes of the Select Committee on House of Commons 
Procedure (1914) and rise from it without the conviction that the system 
of ministerial responsibility is far inferior to the American system in 
point of legislative efficiency. With us, the legislature legislates. How- 
ever imperfect the process, it is better than that of habitual acquiescence 
with occasional revolt. By the use of committees free to exercise inde- 
pendent judgment, we energize large numbers of men who in Parliament 
would be idle and helpless. We enlist individual responsibility. Thus we 
do actually bring to bear upon the problem of government many minds, 
and whether each contributes little or much, the sum total of wisdom 
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thus amassed is worth the while. Surely it better reflects the will of the 
citizens who make up the Republic.” 
W. F. WILLOUGHBY. 
Washington, D.C. 


The Interstate Commerce Commission of the United States. Part ITI, Vol. A. 
By I. L. Suarrman. (New York: The Commonwealth Fund. 1935. Pp. 
xii, 684.) 


This is the third of Professor Sharfman’s scholarly volumes on one of 
the most important of our administrative tribunals. Volumes I and HI 
of the study, respectively, dealt with the legislative basis of the Com- 
mission’s authority and with the scope of its jurisdiction. The present 
volume and another which is to follow are largely concerned with the 
character of the Commission’s activities. After dealing in a general way 
with the extent and diversity of the Commission’s work, Volume III 
gives a detailed analysis and appraisal of its policies and practices in the 
spheres of valuation, organization, and control over finances and rates. 

In this study, Professor Sharfman enters a field of investigation which 
is generally sadly neglected, since most of the other writers on the Inter- 
state Commerce Commission have devoted themselves chiefly to ques- 
tions of organization and jurisdiction. Yet, in the opinion of the reviewer, 
from this relatively unexplored field the facts will be harvested which 
-will make possible an objective evaluation of the functions performed 
by the Commission. 

The nature of these functions—administrative legislation and adminis- 
trative adjudication—stands out clearly as Dr. Sharfman examines them. 
The Interstate Commerce Commission interprets the statutes under 
which it operates; organizes itself for its work; lays down methods for 
its own procedure; decides upon classes of facts to be considered and 
upon principles of law and economics to be applied; endeavors to recon- 
cile its opinions with those of the courts; exercises a certain degree of 
independent discretion; and develops public policy. The present study 
examines the ways in which it does all these things. It also considers the 
adoption of standards and criteria, the processes by which the theories 
and viewpoints of individual members are blended into a composite 
theory, and the development of procedure. The reviewer has never seen 
a book which compares with this one in the completeness and clarity of 
its treatment of these topics. 

A very valuable feature of the volume is the careful analysis of some 
of the questions raised and issues mooted when decisions were to be 
made by the Commission as to the various matters listed in the preceding 
paragraph. This analysis is made even more valuable by the author’s 
critical comments. 
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The profound research required for the preparation of this book and 
the thoroughness with which vast quantities of material have been 
digested are shown on every page. The study illustrates what may be 
accomplished in the way of research by a mature student with a suf- 
ficiently broad training in several fields to enable him to handle the ma- 
terial with which he is confronted. It also shows what may be done by 
the long, steady application of one person to a large undertaking. 

The books of this series, because of their thoroughness and comprehen- 
siveness, are intended for those who really wish to know and who are 
willing to spend some time in learning. They are not meant for persons 
who believe that a great social experiment can be treated thoroughly 
in a little monograph which can be read in an hour or two before an 
open fire. The style is clear and flowing, but the substance demands 
thought. These books should be studied by every legislator, administra- 
tive officer, judge, and lawyer concerned with the process of the regula- 
tion of business and industry. It is through the wide dissemination of the 
type of information found in such books that a correct public policy 
can be formed. 

The Commonwealth Fund is to be congratulated upon the results 
obtained by Professor Sharfman, through its aid in supporting this 
scholarly venture. 

FREDERICK F. BLACHLY. 

Brookings Institution. 


Roger B. Taney. By Cari Brent SwisHer (New York: The Macmillan 
Company. 1935. Pp. xxvii, 608.) 

Roger B. Taney, Jacksonian Jurist. By CHARLES W. SMITH, JR. (Chapel 
Hill: University of North Carolina Press. 1936. Pp. xi, 242.) 


Although Mr. Swisher’s Taney is not the notable contribution to 
knowledge that his Field was, it is a work which was well worth doing 
and which has been well done. In a measure, the volume suffers from the 
defects of its good qualities. Taney’s personality has always appeared 
as lacking in color and vitality, and Mr. Swisher’s cool, impersonal style 
does not dispel the impression. Also, the book—like the Irishman’s board 
—is “too long at one end.” Mr. Swisher desired, no doubt, to show how 
Taney became the kind of man he appeared as Chief Justice to be, and 
how he came by the principles which he sought to weave into American 
constitutional law. That, of course, was a worthy object; but was it 
necessary, in order to achieve it, to enter in such detail into “the old, 
unhappy, far-off things and battles long ago” of Jackson’s war on the 
Bank? Actually, nearly as many pages are given to the decade 1827 to 
1837 as to the ensuing twenty-seven years of the chief-justiceship. 

On the whole, Mr. Swisher makes out a good case for the general 
consistency and sincerity of motivation of Taney’s career, and by the 
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same sign lays to rest the charge of excessive pliability to Jackson’s 
purposes. He also shows (pp. 506-507) that Taney had set forth as 
Attorney-General substantially the same theory of the status of Negroes 
under the Constitution as that which furnished the basis, twenty-five 
years later, of his opinion in the Dred Scott case. Much more striking, 
however, is Mr. Swisher’s revelation of the intensity of Taney’s sympathy 
with the South. Northern domination in the Union, he remarks pene- 
tratingly, Taney regarded as “unconstitutional.” “He preferred secession 
by force of arms to submission to it” (pp. 492-493; 5038-504). Such an 
attitude offers an interesting parallel to that of some of our modern 
laissez faire judges. They are sure that governmental domination is 
“unconstitutional.” The only problem is, how to ferret out words in the 
Constitution capable of expressing this conclusion, which accordingly 
becomes the terminus ad quem of all their reasoning. 

This question arises: Ought not Taney, once he saw that the country 


was certainly embarked on the enterprise of crushing secession, to have . 


resigned from the Bench? Certainly the rest of his years were days of 
futility and humiliation. Perceiving that he did not intend to resign, the 
Administration nullified his power for mischief by temporarily enlarging 
the Court to ten members. “It may be argued,” says Mr. Swisher, “that 
this was not a bona fide (sic) instance of packing the Court for the sake 
of point of view, but the fact remains that one of the reasons grew out of 
doubts as to the loyalty of the older members” (p. 566). 

One might almost suppose that Mr. Smith had designed his small 
volume as a complement to Professor Swisher’s work, so well does it 
perform this function. Here will be found an excellent exposition of 
Chief Justice Taney’s principles of constitutional interpretation, grounded 
on a brief but sufficient study of his chief cases and projected against an 
adequate background of political and legal theory. Mr. Smith is particu- 
larly good in what he has to say regarding Taney’s contribution to the 
doctrine of the police power and his conception of the state as a legal 
state. In the latter connection, however, I have two criticisms. Mr. Smith 
overlooks the crucial consideration that a large part of Maryland was at 
the time of Merryman’s case fairly to be regarded as a seat of war, and 
hence within the President’s jurisdiction as commander-in-chief. Mr. 
Smith might also have pointed out the contradiction between the po- 
sition advanced in Jackson’s veto message of July 10, 1832, of the con- 
stitutional portions of which Taney was the author (Swisher, pp. 193- 
195), regarding the finality of judicial interpretations of the Constitution, 
and the views which Taney seems later to imply on this point, after be 
had been driven to take the defensive by criticism of the Dred Scott 
decision. 

EDWARD S. Corwin. 

Princeton University. 
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Politics, Pressures, and the Tariff. By E. E. SCHATTSCHNEIDER. (New 
York: Prentice-Hall Inc. 1935. Pp. xi, 301.) 


This study shows how effectively congressional committee hearings can 
be used by the discerning researcher for the evaluation and portrayal of 
political behavior. The author has taken the 20,000 pages of testimony 
on the Hawley-Smoot tariff bill before the House and Senate committees 
during 1929 and 1930 and contrived from this mass of verbosity a book 
which displays penetration and originality. 

At a time when groups of stupid or selfish people are roundly denounced 
for their crude demands for public funds, it is well to be reminded of the 
highly respectable means enjoyed by protected industries for obtaining 
economic advantages through political channels. In actual practice, the 
author found that our tariff system came down to a political struggle for 
the protection of certain manufacturers rather than the adjustment of 
schedules in accordance with economic standards. ‘Some businesses are 
highly political,” he states, “and some business men are occupied with 
politics so continuously that they are substantially politicians.” 

What the author does not go into fully is why Congress listened so 
sympathetically to all those who sought a high tariff. A discussion of this 
point would have placed the hearings on the Hawley-Smoot bill against 
a broader background. This interesting comment, however, is made: ‘“The 
sentimental basis of the protective system is nationalism, but all who may 
desire protection come within this set of loyalties equally. Under these 
circumstances, it is vastly more easy to grant the plea than to deny it.” 

Very striking is the author’s demonstration of the limits upon economic 
motivation in politics. It is only where a direct profit or loss will ensue 
that groups are likely to concern themselves in tariff legislation. Professor 
Schattschneider comes to the conclusion that “the protective tariff is 
well established because large areas of adverse interests are too inert and 
sluggish to find political expression, while an overwhelming proportion 
of the active interests have been given a stake in maintaining the system.” 
Does this mean that under a democratic system “No” becomes the hard- 
est word in the language to pronounce? 

The readiness with which Congress followed the requests of special 
interests appears the more indefensible when the unrepresentative char- 
acter of trade associations and other private organizations is considered. 
Certainly congressmen should serutinize most carefully those who come 
to offer testimony at committee hearings. The uncritical attitude of the 
committeemen at the time of the Hawley-Smoot hearings was due 
basically to the complacent attitude of the party in power toward business. 
Congress said to business, as the Dodo said to Alice after the caucus 
race; “Everybody has won, and all shall have prizes!’ 
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Here is compliance politics even more than pressure politics. This study 
should give us patience to test fully our present arrangements for ne- 
gotiating reciprocal tariff treaties. This system disrupts the ranks of the 
protectionists and attracts to itself the exporters who profit by our 
agreements with other nations. Pressures from one side can thus be 
brought to counteract those on the other. 

Professor Schattschneider has performed a unique task well. His 
critical analysis presents the first detailed treatment of tariff-making 
from the political angle. 

E. PENDLETON HERRING. 

Harvard University. 


A Century of Municipal Progress, 1885-1985, By Haroup J. Lasxi, W. 
Ivor JENNINGS, and WILLIAM A. Rosson, et al. (London: George Allen 
and Unwin, Ltd. 1935. Pp. 511.) 


This significant volume is designed to mark the centenary of the English 
Municipal Corporations Act, seventeen well-known authorities on local 
government having joined forces to make it a book worthy of the oc- 
casion. In a general way, it surveys the history of English local govern- 
ment during the past hundred years and examines the system with 
reference to its present-day effectiveness. 

By way of introduction, there is a twenty-page chapter in which 
Professor Elie Halévy vividly describes the English boroughs and 
parishes as they were before the era of reform. “The English towns of 
1835,” we are assured, “‘were in a condition of barbarism that would have 
put a citizen of the Roman Empire to the blush.” That seems to be some- 
what overstating the case, although it is doubtless true that the amenities 
of civilization, as we understand them today, were not abundant in the 
factory-towns of the sceptered isle when the industrial revolution was 
running its course. One will readily agree with Dr. J. L. Hammond, 
however, that “the creation of our modern system of local government is 
the greatest British achievement of the last hundred years.” For England 
has been no less the mother of city councils than the mother of parlia- 
ments. Her free local institutions have been influential over more than 
half the land service of the globe. 

The tremendous revolution which took place in English municipal 
government during the Victorian era was successful, as Dr. Hammond 
points out, because its momentum welled up from the masses of the 
people. To raise their standards of living, the townsmen had to improve 
their public services. The nation became more municipally minded; even 
peers at their dinner tables talked of poor laws, public sanitation, the 
“new police,” municipal trading, and workingmen’s dwellings. The 
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prestige now enjoyed by film actors and athletic heroes went in those 
days to statesmen and social reformers. Accordingly, the act of 1835 was 
only the beginning. The strength and sincerity of the public interest 
in municipal betterment caused it to be followed by a large number of 
supplementary reform statutes during the next three generations. 

Three excellent chapters deal with the town council, the committee 
system in local government, and the personnel of English municipal 
administration. It is Professor Laski’s belief that “‘all things considered, 
the committee system has proved itself amply in the working.” The 
United States, during the nineteenth century, tried the plan of having 
municipal services administered by committees of the city council, and 
it proved a complete failure, but in England it continues to be looked 
upon as one of the most successful features in the system of local self- 
government. The reason may perhaps be found in the traditional readi- 
ness with which English committees defer to the advice of the expert 
officials who are immediately in charge of the various municipal services. 
Committees and officials in English local government have learned the 
art of working together, and by so doing they have kept the land free 
from the vice of bureaucracy. 

A large portion of the volume is devoted to chapters on public health, 
highways and transportation, housing and civic planning, schools, public 
libraries, police and fire protection, museums and art galleries, public 
utilities, poor relief, and municipal finance. Each of these topics is pre- 
sented by a recognized authority, and although the quality of the writing 
is somewhat uneven, it represents on the whole a remarkably high stand- 
ard as codperative publications go. Particular interest also attaches to 
the discussion of the relations which now exist between Parliament and 
the local authorities, as well as to the brief survey by Dr. W. Ivor 
Jennings in which the organs of central control are cogently described 
in their actual workings. 

A final chapter by Dr. William A. Robson undertakes to forecast the 
future. He envisages a vast expansion in municipal enterprises of all 
kinds, with municipally-operated moving picture houses, bakeries, 
laundries, restaurants, hotels, dairies, and what not. Dr. Robson recog- 
nizes that this, when it comes, will inevitably entail “a diminution of 
local autonomy,” but he does not appear to be concerned about the out- 
come so long as what he terms “the spirit of English local government” is 
preserved. How that traditional spirit can be preserved if the autonomy 
goes is something that would seem to require elucidation. A useful 
chronological table, listing the most important statutes affecting local 
government during the past hundred years, is appended to the volume. 

WILLIAM B. Munro. 

California Institute of Technology. 


—, 
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State Control of Local Finance in Massachusetts. By Roya $. VAN DE 
Worstyne. Harvard Economic Studies. Vol. XLIX. (Cambridge: 
Harvard University Press. 1935. Pp. xii, 184.) 


In this volume, the various laws enacted in Massachusetts from 
colonial times down to about 1932 for the control of local taxes, debts, 
expenditures, and accounts are passed in review, and some of the results 
of the legislation are appraised. Although much of the material is already 
familiar to students of local finance, a compendious summary such as 
this will be of value for purposes of reference. 

The author is wisely cautious in drawing conclusions as to the effec- 
tiveness of the controls now being exercised, but in general he finds the 
debt-control legislation of 1913 to have been reasonably successful down 
to 1931-32, and to have resulted in improved financial practices. It 
did not prevent Massachusetts municipalities from going heavily into 
debt during the ’20’s along with local units in other states, but it did 
compel them to provide more liberally for debt retirement, and it also 
helped to turn them partly toward a pay-as-you-go policy. The legislature 
itself was in part responsible for the large debt increases, since it enacted 
numerous special laws after 1918 exempting this and that municipality 
. from the general indebtedness law; but this is only to say that general 
legislation is usually like a pious hope that cannot be fulfilled. However, 
in spite of the greatly increased debt ratio that came after 1931 (due | 
largely to reduced property-valuations), there is ample evidence that the 
debt-control legislation did, and probably is doing, much good. Some of 
the other control measures have evidently been less successful. 

Written as it is solely from the economist’s point of view, and excellent 
as it is in a technical sense, the work as a whole is somewhat disappointing 
to the student of government. Nowhere in it is there any adequate de- 
scription of the organization, the personnel, the procedures, or the methods 
used by the central government for the supervision and control of local 
finance. There are references here and there to “skilful administration” 
and “faulty administration.” One wonders as to the basis for these 
judgments. The important problem today is not that of finding desirable 
principles of financial management in local communities, but that of 
getting such administration of the laws at the center as will put correct 
principles into practical and continuous operation in the localities. 

University of Minnesota. WILLIAM ANDERSON. 
American Neutrality, 1914-1917. By CHARLES SEYMOUR. (New Haven: 

Yale University Press. 1935. Pp. 187.) 

Can We Be Neutral? By Auten W. DuLuzs and HAMILTON FISH ARM- 

STRONG. (New York: Harper and Brothers, for Council on Foreign 

Relations. 1936. Pp. 191.) 
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Both of these volumes may be regarded as answers to the recent in- 
vestigations by a congressional committee of the methods by which 
wicked munitions-makers and their fellow-conspirators, the bankers, 
brought pressure upon the government to go to war to protect their profits. 
Largely as the aftermath of these investigations, the Neutrality Act of 
August 31, 1935, was passed; but the outbreak of the Italo-Ethiopian 
war soon showed that more comprehensive legislation was needed. At 
the same time, the criticism was raised that the concentration of the 
investigating committee upon the arms industry and its banker-allies 
was likely to result in legislation which would fail to take into account 
the complex factors involved in the status of neutrality. Moreover, in 
view of the uncertain circumstances attending another European war, 
legislation of an automatic character might have effects quite different 
from those intended by Congress. 

Professor Seymour makes his attack chiefly upon the unfair assumptions 
of the investigating committee. As he reads the documents, it was the 
German submarine campaign that was the primary cause of the final 
decision of the President to break diplomatic relations with Germany 
and ask Congress for a declaration of war. Step by step, the reader is 
led from the first reactions of the government to the Allied blockade, 
through the Lusitania negotiations and the series of protests against the 
restrictions upon American trade imposed by the Allies, to the renewal 
of the submarine campaign and its fateful consequences. Certain ‘‘mis- 
interpreted documents” are examined in detail. The most important of 
these is the Page cablegram of March 5, 1917. That Page would have had 
the United States go to war to protect ‘‘our present preéminent trade 
position” is quite clear; but that the ambassador’s views were influential 
with the President is disproved by the evidence. The Lansing Memoirs 
are quoted to show that Page should be ‘‘the last witness to be called upon 
to explain Wilson’s policy;” and the correspondence of Bernstorff and 
his subsequent testimony before the Reichstag committee are drawn 
upon to show that while a critical situation would no doubt have de- 
veloped in the United States if trade with the Allies had been cut off, 
nevertheless the dominant issue in Wilson’s mind was the submarine 
attacks upon American shipping. In conclusion, Professor Seymour 
emphasizes the complexity of the problem of neutrality and the serious 
objections to “any policy designed to operate automatically” under 
conditions which cannot be exactly foreseen. 

In the volume by Dulles and Armstrong, the emphasis is upon the prac- 
tical problems involved in the passage of adequate neutrality legislation. 
The popular conception that neutrality is “a clearly defined status” is 
erroneous. Except in respect to specific and minor matters, “no two 
authorities can agree on a definition of the precise rights and duties of 
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neutrals.” History bears witness to the controversies to which neutrality 
has given rise. Jefferson failed completely in his efforts to put into effect a 
policy of complete economic isolation. The outbreak of the World War 
raised the issue whether a change of circumstances could justify a change 
in the traditional “rights” of neutrals; but the close of the war left the 
issue as unsettled as ever. Today, in an effort to “keep us out of war” 
there is danger lest ill-considered measures be adopted which, if manda- 
tory in character, might have the opposite result to that intended. The 
authors emphasise the difficulty of putting a complete embargo on the 
key war materials and the injustice it would work to legitimate American 
trade; and they favor instead a policy of “trade at your own risk.” More- 
over, they insist that in view of the uncertain conditions of a future general 
war, the President should have discretionary power so as to adjust trade 
restrictions to the needs of the situation. They would go further, indeed, 
and lay it down as a principle of the new legislation that if the President 
should find that one of the belligerents has gone to war in violation of the 
Pact of Paris, he should present his findings to Congress and ask for 
special authorization to make the embargo effective only against the 
law-breaking state. The volume closes with the suggestion that ‘the 
only sure way for the United States to keep out of foreign wars is for there 
to be no wars.” 
CHARLES G. FENWICK. 
Bryn Mawr College. 


War and the Private Investor. By Evaene SraLey. (New York: Double- 
day, Doran and Company. 1935. Pp. xxv, 562). 


AJl persons interested in international relations will find much of value 
in this study by Mr. Staley, with an introduction by Sir Arthur Salter. 
Begun as a “causes of war” study sponsored by the Social Science Re- 
search Committee at the University of Chicago, the work is the result of 
almost seven years of research, two of which the author spent in Europe 
studying and interviewing persons who might be willing to disclose inter- 
esting facts. This latter source of information was used to exceptionally 
good advantage. 

Mr. ‘Staley has undertaken to show how private international invest- 
ments have served national diplomacy and how governments have aided 
investors, how investors have influenced governments and how govern- 
ments have influenced investors, under what conditions investments are 
likely to lead to international political friction, and what institutions 
might be devised to replace the present ones that so often fail to prevent 
international friction or to bring about an orderly settlement when fric- 
tions cannot be avoided. He has studied, with varying degrees of thor- 
oughness, depending upon the importance of the case and our previous 
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knowledge of it, all of the cases since about 1880 where there is any reason 
for believing private investments (primarily long-term investments) have 
been a factor in international political disputes. Large numbers of these 
carefully documented studies, in summarized form, are used in the book 
to illustrate and to prove the various arguments presented. 

“Despite widespread beliefs and convincing theories to the contrary.” 
writes Mr. Staley, ‘private foreign investments are found much more 
frequently as tools of diplomacy than as instigators of diplomatic action 
in those cases of international friction over foreign investments which 
may be classified as dangerous...” (p. 55). His investigations lend 
much strength to this view, which has already been held by some au- 
thorities. He shows that in a number of cases where it had commonly been 
thought that private investors dragged their governments into disputes, 
actually the governments first induced the private investors to enter the 
areas in question. For example, Mr. Staley believes that the “motive 
power back of .. . French penetration into Tunis came from the political 
rather than the economic side” (p. 387). It was not so much a coup de 
Bourse as a coup de Quai d'Orsay. “The spectacular diplomatic disputes 
over economic rights in the Regency which have offered a particularly 
tempting basis for the generalization that the motivation of French policy 
came from private economic interests occurred after the definite crystal- 
lization of this policy” (p. 341). 

To remove and adjust conflicts arising from investments, denationali- 
zation of investments and mondial (world) supervision are thought to be 
necessary. It is suggested that a World Investment Commission, a World 
Commercial Court, international incorporation of concerns doing a busi- 
ness of more than national scope, a World Investment Bank, and a World 
Consular Service might well be established. The question of what policies 
should be followed is a very difficult one, and one on which many readers | 
of this book will disagree. The other important question upon which 
there will probably be considerable dispute is whether Mr. Staley is cor- 
rect in not putting more emphasis upon the influence of investors on their 
governments—though he by no means neglects the subject. But probably 
most readers will agree that “the caricature of the banker burdened with 
bags of ‘surplus capital,’ forced to seek outlets for his excess funds in 
hazardous territory, then calling upon his government for protection, be- 
longs mainly in mythology” (p. 273). 

Francis A. LINVILLE. 

Dartmouth College. 


Mussolini’s Italy. By Herman Finer. (New York: Henry Holt and 
Company. 1935. Pp. 564.) 


Dr. Finer has enriched political science by the weighty volumes of his 
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The Theory and Practice of Modern Government. Since this standard trea- 
tise on the institutions of democracy does not deal with dictatorial states, 
the present book may be considered as a supplement, or rather a counter- 
part, of his former studies. It reveals once more the notable qualities of 
the author’s scientific accomplishments, namely, wealth of material well- 
grouped and well-selected, lucidity of presentation .and style, mature 
judgment, and, perhaps most conspicuous of all, abundance of sociological 
evaluation based on a rare capacity for comparison of socio-political 
phenomena. The book is particularly illuminating because it derives its 
material not only from thorough research in the Fascist and anti-Fascist 
literature, but also from personal contacts during the author’s sojourns in 
Italy. The description of Mussolini’s physical appearance (p. 58) is an 
example of such personal observations. 

The title of the volume formulates precisely its objective. Fascism is 
the creation of one man alone, and Italy of today is Mussolini’s Italy. 
Manifestly, the crucial problem of dictatorial government consists in the 
question of whether it is a new technique of government capable of being 
operated by any man or group of men under given circumstances, or 
whether it is the casual, and therefore singular, coincidence of an extra- 
ordinary personality, applying specific methods of domination, with a 
definite situation favorable to such a rule. The frequency and simultaneity 
of autocratic governments in different social milieus seem to confirm the 
first hypothesis, while Dr. Finer adheres to the second when he sums up: 
“Tt is difficult to conceive of his [Mussolini’s] system surviving his own 
presence.” In view of the comparative novelty of the dictatorial tech- 
nique, it is perhaps premature to come to final conclusions. In Dr. Finer’s 
opinion, Fascism is the unique creation of a unique genius, and not a re- 
peatable experiment. 

Are the actual achievements of Fascism for Italy tangible enough to 
outweigh the undisputable losses of spiritual and personal liberty and of 
economic happiness of the masses? Dr. Finer’s answer is far from confirm- 
ing the official Fascist legend of the beneficial results gained during the 
last ten years of politically undisturbed existence. The spiritual losses are 
greater than the spiritual gains. The spiritual corruption cuts deeply into 
the texture of the national mind, and will last longer than the undeniable 
upswing of the national conscience crippled by centuries. Moreover, Dr. 
Finer, in one of his most important chapters (“Corporations and Economic 
Policy’’), assails the corporative myth, which, under the pressure of the 
crisis, became one of the main assets in the Fascist propaganda in other 
countries. The corporative structure is a new bureaucracy of little real 
power, but an indispensable instrument of dictatorial technique. In a 
further edition, however, we should like to learn more about the actual 
work of the corporations in the field of planning and reconstruction of in- 
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dustries, and a report on the juridical principles guiding the vast activi- 
ties of the labor courts would be welcome. One could wish also a more de- 
tailed description of the work of the Corporative Chamber, especially as 
to whether the deputies merely rubber-stamp government bills like the 
Nazified German Reichstag, or whether they exercise some, even though 
limited, freedom in amending them, or in confirming the decree-laws. Dr. 
Finer gives only four lines on this point, and L. Rosenstock-Franck, in 
his L’ Economie corporative fasciste en théorie et en fait is more enlightening. 

After “A Brief Survey of Dictatorship” (Chapter I), Dr. Finer deals in 
Chapters II to V (“The Birth of Fascism”) with Mussolini’s personality. 
He emphasizes the highly selective character of his spiritual make-up, 
and incidentally he illustrates how this period of mass movements is given 
to amateurishness and superficiality. The succeeding chapters contain a 
succinct history of Italian parliamentarism before 1922, which, in the 
reviewer’s opinion, does not do sufficient justice to the accomplishments of 
Italian Liberalism in the late nineteenth century by which Italy was raised 
to the rank of a great power. Mussolini’s shrewd opportunism was re- 
cently confirmed by George Seldes’ revelations in his Sawdust Caesar. 

- Although most of the content of the chapters on “Rise and Triumph of 
Fascism” is familiar, it is well enough to have once more disproved the 
Fascist distortion of truth that Mussolini’s movement rescued Italy 
from becoming 2 province of Moscow. On the evaluation of Giolitti’s 
personality, the reviewer disagrees with Dr. Finer; in his opinion, Gio- 
litti’s failure to deal effectively with the post-war crisis was due less to 
lack of insight than to the belief that things would straighten themselves 
out, which, indeed, would have happened had not Mussolini’s warriors 
deliberately fostered unrest. 

In Part III, Dr. Finer sets forth with convincing clearness the Fascist 
doctrine of state and society, of society and individual, and of individual 
and state, based on the writings of Mussolini himself, Rocco, and Gentile, 
and interlaced with the collateral theories of Sorel, Renan, Schopenhauer, 
and of skillfully perverted Hegelianism. It is certainly a rare manifesta- 
tion of the Latin genius for formulation that Fascism, while it was in its 
beginnings a mixtum compositum of various heterogeneous elements, has 
become in the meantime an admirable spiritual entity which offers fewer 
discrepancies than the ideology of National Socialism, which was precon- 
ceived and not tainted by philosophical premises. Chapter VIII reports 
the technical contrivances of the one-party state to control public opinion, 
while Chapter IX deals with institutions such as the prime minister and 
his associates, the crown, Parliament, and the Grand Council. One misses 
here a description of the courts, and particularly of how the ordinary con- 
duct of legal business by the courts is influenced by Fascist precepts. But 
the reviewer agrees with Dr. Finer’s final evaluation of Mussolini’s capac- 
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ity for government (p. 285): “It is of that high creative order which we 
call genius.” 

In the next part, “The Manufacture of Obedience,” we see Mussolini 
at work, and here Dr. Finer discovers in the amazingly wide range of Mus- 
solini’s personality one of the secrets of his success: will power, capacity 
to listen to experts (a rare attribute of autocrats), devotion to work— 
qualities which distinguish the Duce from most of his colleagues, and which 
make the rapid expansion of dictatorial government all the more perplex- 
ing. Chapters XII to XV are devoted to the Fascist party as the unfailing 
instrument of the dictatorship and, at the same time, as the creator of the 
new spirit. In reading Dr. Finer’s discussions, one is assailed by doubt as 
to whether this crude system of political psychoanalysis can ever become 
normal, because the methods for the selection of leaders, by lack of im- 
partiality, are apt to destroy the chances for creating a true aristocracy. 

Chapter XVI (“The Social Policy”) deals, inter alia, with the position 
of the church. Mussolini has learned from Napoleon’s experience that an 
honorable truce is better than a running battle only to be lost ultimately. 
Chapter XVII (“The Corporations and Economic Policy”) is perhaps the 
least satisfactory section of the volume; but Dr. Finer is hardly to be 
blamed for its lack of conclusiveness. The book was published before the 
outbreak of the Abyssinian war, which was more the offshoot of economic 
pressure on the régime than of spiritual ambitions of grandeur. It is not 
surprising that the concluding chapter (“The Spiritual Gains and Losses 
of Fascism’’) is rather skeptical concerning the positive evaluation of the 
régime. Mussolini is a great man, but great only by degrading his people. 
Having read Dr. Finer’s general appraisal, one is comforted by the 
thought that, according to the teachings of history, the violated spirit 
may rise as the nemesis, even in an epoch when emotions count more than 
reason. 

Assessing the book by general standards, one cannot fail to be impressed 
by the unmitigated subjectivity of the author in presenting his material 
and in drawing his conclusions. But, on second thought, one realizes that 
Fascism, even as a scientific object, does not admit of objectivity. He 
who believes in the tenets cannot but accept the institutions which are 
instrumental for the practical realization of them. Any comparison of the 
system with the familiar standards of free governments must perforce 
lead to conclusions which are subjective value judgments. Dr. Finer’s ap- 
proach to and presentation of the Fascist state explains the methodologi- 
cal difficulty, namely, that an objective appraisal of a system which in 
itself standardizes subjective values is well-nigh impossible. The subjec- 
tivism of the author is, however, so well documented and so convincingly 
argued that one can hardly fail to agree with his findings. 

In conclusion, the reviewer regards Dr. Finer’s book, in spite of some 
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omissions, as the best on the subject, and certainly as an outstanding con- 
tribution to our knowledge of the phenomenon of Fascism. 
KARL LOEWENSTEIN. 
Yale University. 


Sawdust Caesar; The Untold History of Mussolini and Fascism. By Gur 
BERT SELDES. (New York: Harper and Brothers. 1935. Pp. xv, 459.) 


Here, as the title indicates, is a piece of sensational journalism rather 
than of scientific analysis. Such a remark, however, is not meant in con- 
demnation; for there is a considerable measure of usefulness in Seldes’ 
contribution, considering all the extraordinary circumstances. The man 
Mussolini, and the whole Mussolini episode, is crammed with sensation- 
alism, and that factor cannot justly be eliminated. Mussolini, as Seldes 
shows, is a journalist, turned tyrant and destroyer of the press. He has 
been, for nearly fourteen years, a figure for journalistic adulation, a per- 
fect “headliner,” extravagantly over-praised in sober metropolitan daily 
as well as in intellectually thin five-cent magazine. Now at last the balance 
is redressed, the seamy side turned out: the whole seamy side and nothing 
but the seamy side. It is significant that after completion in 1931, this 
adverse picture was withheld from actual publication until the lapse of 
four years (and the advent of the Ethiopian campaign) was held to have 
prepared the public mind for its reception. 

The author’s vigor of style is well known. Without adequate documenta- 
tion, but with an immense amount of quotation from relevant memoranda, 
journalistic interviews, and confidential communications (impossible of 
documentation, in view of the conspiratorial character forced by the cen- 
sorship), a picture of startling vividness is presented. Among the impor- 
tant witnesses cited are Buozzi, Cesare Rossi, Filippelli, Balabanoff, Torres, 
Irene Desler (Signora Mussolini?), De Ambris, Nenni, Serrati, Vincenzo 
Nitti, and, by no means least, Mussolini at various periods, as editor of 
Lotta di Classe, of Avanti, and of the Popolo d'Italia, and as speech-maker at 
large. We see the brawling boy; the starving, despairing exile; the self- 
distrustful Avanti editor, dependent on Balabanoff’s inspiration; the 
socialist turned interventionist by aid of French cash (1914); the politician 
(1919-21) shifting from revolutionary syndicalism to flirtation with labor 
socialism and then to championship of the very bourgeois society against 
which the youth had violently inveighed; the prime minister stung by 
Matteotti’s nagging into an exasperation that sets the Fascist Cheka to 
its deadly work of liquidating the parliamentary opposition; the ex-an- 
archist turned conqueror of totalitarian state power; the atheist restoring 
papal independence in order to win popular support, but soon driving the 
Church into fear and abhorrence by his pagan state absolution; the pro- 
ponent of a “corporativism” that is designed to integrate the nation’s 
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productive effort, but results in a startling depression of the Italians’ 
standard of living; the advocate of self-defending nationalism who is 
tempted by his own militaristic preachments into an imperialist expan- 
sionism which makes his Italy an object of dread to a world that longs for 
collectively guaranteed security. 

All this melodramatic moving picture is presented in startling colors, 
under constant limelight, without reservations, and with little considera- 
tion of the maélstrom of difficulties that beset any post-war Italian states- 
man. So much is made of Fascist violence, and of Mussolini’s will, his 
vaulting ambition to play the Napoleon or the Caesar, that it is difficult 
to appreciate the epithet in the book’s title. Clay perhaps, or base rather 
than noble metal—but “sawdust”? 

Henry R. SPENCER. 

Ohio State University. 


The Fall of the German Republic. By R. T. CLARK. (London: George 
Allen and Unwin, Ltd. 1935. Pp. 488.) 


It is worth noting at the outset that the author of this book has long been 
familiar with the field here covered; for another work on Republican Ger- 
many is already credited to the same pen, and the present work, according 
to his own words, “represents a twelve year’s study of German politics,” 
This study has unmistakably resulted in an important book, the purpose 
of which may best be expressed by a direct quotation from the preface: 
“What I have tried to write is a polztical study, that is to say, to narrate 
the political history of the German Republic, to explain the political 
causes of its collapse, the political faults of the system, the political errors 
that were made, and, passing in the last instance slightly out of the politi- 
cal sphere, explain why they were made.” 

The narrative falls into three periods: the first from 1919 to 1927—the 
period of consolidation of the Republic; the second from 1927 to 1932— 
the years of decision; the third from 1932 to 1983—“the murder of the 
Republic.” But the critical period in German history really begins in 
August, 1918, and ends before Easter, 1919, because “no one can but 
admit that there was at that time somewhere a tremendous opportunity 
offered to some one of which nobody took advantage.” In taking this view, 
Mr. Clark is perfectly consistent in also believing that, in the evolution of 
the German Republic, the economie factor was not a decisive one and that 
the fall of the Republic was not inevitable, that it was essentially “a hu- 
man tragedy with logic at enmity with common sense and inevitability 
at odds with vision.” 

There are, of course, those who will not agree with the author’s funda- 
mental position or with many of his conclusions; but that is a matter 
which is to be determined by the reader and not the reviewer. The im- 
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-= portant thing to record here is that this is a thoughtful and honest at- 
tempt to give the reader an account and an interpretation of the greatest 
tragedy of modern times in the key state of Europe. And that is important. 
We may still be too near the events to expect any work to account fully 
for the fall of the German Republic and to interpret correctly the motives 
or pass judgment upon the scenes and actors in the drama of the period 
here described, especially in the positive manner of Mr. Clark’s convic- 
tions. The historian may later conclude that when a nation is experiencing 
starvation, while a peace is dictated from without which leaves little 
choice to the leaders within a state, it is too much to expect rational reac- 
tions. But these reservations do not prevent my saying that this book is 
one of the most penetrating descriptions and analyses of the combinations, 
shifts, blocs, and movements of the political parties during this period 
that has appeared to date in English. Moreover, the author frankly ad- 
mits that “it is in relating intellectual and spiritual movements to political 
events that one is most likely to go wrong in Judgment, to mistake the 
trivial for the essential, the temporary for the permanent,” and that the 
full explanation of the fall of the Republic has not yet been found. The 
book is an informing study and deserving of careful reading. 
Karu F. GEISER. 
Oberlin College. 


Gustav Stresemann; His Diaries, Letters, and Papers. Edited and trans- 
lated by Eric Sutton. Vol. I. (New York: The Macmillan Company. 
1935. Pp. xxxii, 506.) 


“Why does the German people forget so soon?” Thus did Stresemann, 
the greatest German statesman of the Weimar régime, cry out against 
the flood of attacks to which he was subjected. Today, almost seven years 
after Stresemann’s death, this bitter question is still pertinent. The man 
who accomplished much for his country, and who labored for the pacifica- 
tion of Europe, is remembered in the Third Reich as the husband of a 
Jewess and as an official of the discredited Republic. 

Stresemann left a voluminous mass of papers. In 1932-34, these were 
published in three volumes in Germany under the title, Gustav Strese- 
mann, Vermächtnis. The publication of this “legacy” occasioned much 
controversy in Europe over the question as to whether Stresemann was a 
sincere advocate of peace or was merely playing for time so that Germany 
might recover her strength. Although a limited selection of Stresemann’s 
writings and speeches was published in English shortly after his death 
(Essays and Speeches on Various Subjects, translated by C. R. Turner, 
London, 1930), the definitive English edition of the Vermächtnis is being 
prepared by Eric Sutton, who also translated Antonina Vallentin-Lu- 
chaire’s life of Stresemann (New York, 1931). One volume has thus far 
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appeared, which deals mainly with the years 1923 and 1924. Some ephem- 
eral material has been omitted in Sutton’s translation, but all of the 
papers included are presented in full, unexpurgated form. Of Stresemann 
the man, and of his life prior to 1923, there is comparatively little (see, 
for example, pp. 3-10, 428-433). However, Mr. Sutton has met this lack 
by supplying a good biographical sketch, connecting comments, and foot- 
notes. 

The years 1923 and 1924 witnessed the invasion of the Ruhr; Strese- 
mann’s “hundred days” as chancellor and the beginning of his long service 
as foreign minister; the collapse of the currency; the Hitler Putsch; the 
Dawes Reparation Plan and the London conferences putting the plan 
into effect; and the preliminary negotiations which later led to Germany’s 
entry into the League of Nations. On these and other domestic and foreign 
questions, the papers of Stresemann throw much light. This is particularly 
true of the negotiations preceding and during the London conferences. 
Of Hitler, Stresemann said: “An appeal in a beer-cellar to Herr Adolf 
Hitler to come forth and guide the political destinies of Germany will 
bring no help to the German people. The damage that all this has done 
will burden us for a very long while” (p. 204). 

Judged by the first volume of the Stresemann papers, Mr. Sutton has 
made a valuable contribution to the historical material in English on 
post-war Germany and her foreign relations. The editing and translating 
have been done excellently. There is no index, but a glossary of names 
(not always accurate) is appended to the volume. 

Roger H. WELLS. 

Bryn Mawr College. 


The Genossenschaft-Theory of Otto von Gierke; A Study in Political Thought. 
By Joan D. Lewis. University of Wisconsin Studies in the Social 
Sciences and History, No. 25. (Madison: University of Wisconsin. 
1935. Pp. 185.) 


Here is a very satisfactory treatment of the most controversial, central 
idea of Otto von Gierke’s works. The author develops, in nine chapters, 
his main theme, and a correct one, that Gierke’s associational idea is nei- 
ther strictly pluralist nor totalitarian. Instead, it represents an attempt 
to “map out a middle course between the atomistic individualism which 
has grown from a natural rights and social contract background and the 
organic authoritarianism” (p. 90; also p. 60, etc.) This finding answers 
Professor Lewis’ first question concerning “a basis for judging the validity 
of appeals to the authority of Gierke on the part of both radicals and con- 
servatives” (p. 7). 

The author’s second major interest was “to discover what bearing 
Gierke’s association-theory might have upon the theory of federalism” 
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(zbid.). He found that “logically it might be argued that Gierke’s original 
principles of association should lead to a federal structure” (p. 91). But 
in fact, it did not lead Gierke to such a conclusion, although “his interest 
in administrative reform in the direction of territorial decentralization 
seems to look in this direction” (¢bid.). Professor Lewis adds that even 
Hugo Preuss, although led by theoretical and historical studies to follow 
out these “logical” implications, failed to maintain them when confronted 
with the practical exigencies of drafting the Weimar constitution. 

The feature which deserves greatest commendation in this study is the 
author’s repeated insistence upon the true nature of Gierke’s views on the 
“reality” of group persons. Professor Lewis is definitely more felicitous in 
this respect than Professor Ernest Barker, who in his introduction to the 
sections from Gierke’s History of German Association Law went over some 
of the same ground. ‘‘Such organisms,” Lewis relates, “may legitimately 
be compared with physico-psychical single organisms. But,” he goes on, 
quoting from Gierke himself, “rightly understood, nothing more is claimed 
by the comparison than that we recognize in the social body the unity of 
life as a whole arising out of separate parts—such a unity as we do not 
find elsewhere except in natural living creatures. We do not forget that 
the inner structure of a whole whose parts are men must be of such a 
quality that natural structures cannot serve as its model; we do not forget 
that there takes place here a spiritual unification which is established, 
given form, put into operation, and dissolved by psychically motivated 
action... . But we view the social whole, like the living organism, as a 
living structure, and classify the collective community together with the 
individual creature under the general concept of living creatures” (p. 57). 

Professor Lewis’ essay is essentially devoted to making very clear this 
central core of Gierke’s doctrine; and by doing so he has performed a 
splendid service. Incidentally, the last quotation shows that the author 
has been quite successful in rendering the difficult and often involved 
phrases of Gierke into English. He has been generous in offering such 
passages from Gierke’s writings; what is more, he has given us in several 
appendices four little gems from Gierke’s writings, two of which are fairly 
hard to consult even in German, namely, the beautiful poetic introduction 
to Volume I of Das deutsche Genossenschaftsrecht, the chapter on federal- 
ism from Johannes Althusius, Gierke’s celebrated rectorial address on 
“The Nature of Human Associations,” and finally an essay on “The 
Basic Concepts of State Law and the Most Recent State Law Theories.” 
By these additions, Professor Lewis has made his essay even more valu- 
able, although his own lucid exposition alone would have earned him a 
place on the shelves of every attentive student of political thought. 


CARL JOACHIM FRIEDRICH. 
Harvard University. 
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Propaganda; Its Psychology and Technique. By Leonard W. Doos. (New 
York: Henry Holt and Company. 1935. Pp. 417.) 


In this interesting, refreshingly objective, and often brilliant treatment 
of propaganda, Dr. Doob elevates current discussion of the subject to a 
new level of psychological precision. The primary aim is to ‘‘enable the 
reader to grasp propaganda in such a way that he will be able to under- 
stand the phenomenon in all its various manifestations.” This is done by 
translating propaganda practices into a set of eight principles with twenty- 
eight corollaries. The approach is definitely empirical and not experi- 
mental. The conclusions are obviously based on such evidences of pres- 
sure-group activity as are revealed in recent periodical accounts of the 
Communist party, the Lord’s Day Alliance, the New York Society for 
the Suppression of Vice, the Nazis, munitions makers, and peace societies. 
The result is a frame of reference as novel as it is useful. 

The study begins with a vigorous discussion of the usefulness of social 
psychology as a weapon for attacking the whole problem of propaganda. 
This is followed by an explanatory section devoted to a careful definition 
of relevant terms. Dr. Doob’s principal contribution, an exposition of 
propaganda technique in terms of principles, comprises the third part of 
the volume. These principles are then illustrated by references to the 
activities of a number of pressure groups, and in the course of brief but 
illuminating discussions of the press, radio, motion pictures, and other 
means of opinion dissemination. In conclusion, the author touches lightly 
upon the rôle which propaganda plays in social life today. Stepping gin- 
gerly from the laboratory into the arena of group struggles for power, 
he courageously raises the question, “Which propaganda shall we aecept 
and which shall we reject?” The answer? There is none. 

Psychologically, every propaganda situation is a stimulus-response 
situation. The art of propaganda is, therefore, the art of creating a stimu- 
lus-situation which will produce a desired response, or more precisely a 
desired integration of various types of attitudes constituting the “mental 
field” of the individual. Equipped with a knowledge of these several types 
of attitudes (central, segmental, general, specific, dominant, latent, re- 
lated, and auxiliary), the propagandist proceeds to create a stimulus- 
situation in which suggestion plays an“important part. This is done by 
applying certain principles. For example, the propagandist first of all 
makes his stimulus-situation perceived; he determines what type or types 
of propaganda to employ; he arouses “related attitudes;’’ and above all he 
seeks to produce a submissive attitude on the part of his victims which 
will more or less effectively blot out the influence of competing stimulus- 
situations. 

Dr. Doob has performed his autopsy of “mental fields” and “stimulus- 
situations” with remarkable skill. Both have been dissected and laid bare 
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with cool precision. The remains have been labelled and arranged in their 
respective compartments. The only difficulty is that no method is sug- 
gested for reassembling them and resurrecting a life situation. After all, 
unless we know under what conditions certain principles should be em- 
ployed, they are of little practical use. To state, for example, as the author 
does in principle 4C, that “the propagandist arouses auxiliary attitudes 
that also function as related attitudes” is of limited assistance unless we 
know under what conditions he does this. Possibly the experimental 
method would be helpful. 
Harwoop L. CHILDS. 
Princeton University. 


Propaganda and the News. By Wiiu Irwin. (New York: McGraw-Hill 
Book Company, Inc. 1936. Pp. 325.) 


Aside from contributing a number of interesting anecdotes and per- 
sonal experiences from his long career as a journalist, Mr. Irwin has added 
little of importance to our present knowledge of propaganda; indeed, he 
manages at times to muddy the waters of this troublesome subject by 
skimming too widely over its surface. Furthermore, his book will prove 
disappointing to those already initiated into the ways of the press, and 
certainly to readers already familiar with his excellent series of articles on 
“The American Newspaper” which appeared in Collzer’s in 1911. 

Mr. Irwin writes in the manner of one who, having been close to great 
events, has important disclosures to make. These “revelations” may seem 
novel to the lay reader, but in the light of the author’s quite evident failure 
to make a disciplined study of the published work of prudent investiga- 
tors of the theory and practice of propaganda, his glib certainties will 
exasperate the informed person. I hope it may not seem pedantic to insist 
that Mr. Irwin should never have attempted to analyze many of the prop- 
aganda problems he touches so entertainingly, since it will require a lot 
of hard research in the future to arrive at'a proper understanding of causes 
and influences. 

Truth to tell, Mr. Irwin attempted an impossible task. His all-embrac- 
ing method was full of pitfalls at the very start. Perhaps unconsciously, 
he planned his book so that it would embody the subject-matter with 
which he was most familiar at the time of writing. The first one hundred 
pages, not too well integrated with the remainder of the volume, consist 
of the story of journalism from classical times to the arrival of the ‘‘yel- 
lows,” including a discussion of the theory of what is “news.” He gives 
credit to no authorities in this section, failing even to footnote his own 
Collier’s series. Then he swings into ten pages dealing with the press agent. 
There is confusion here, inasmuch as Mr. Irwin gives the impression that 
the publicity man grew out of the investigation of the insurance companies 
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in New York. Germany’s pre-war training of propagandists, already dealt 
with by the author in a magazine article some years ago, takes fourteen 
pages. 

Five chapters discuss World War propaganda, and post-war promotion 
gets a chapter, with two on present-day official propaganda abroad (which 
add nothing new to knowledge of the methods of Hitler, Mussolini, et al.). 
The contemporary propagandist is reached in Chapter XX. 

Chapters XXII and XXIII have a good deal to do with the 1928 
presidential campaign propaganda, and here Mr. Irwin’s sympathy for 
Mr. Hoover surely gets the better of his objectivity. “Twice,” he tells us, 
“Hoover protested sincerely against injection of religious bigotry into 
the campaign.” This is first-rank naiveté. Hoover did made a weasel- 
worded statement on religious prejudice in Albuquerque in August and 
disavowed religious propaganda in connection with the letter written by 
Mrs. Caldwell, Republican national committee-woman from Virginia, but 
of course he did not lift a finger to stop the flow of countless publications 
into the South and West aimed at fomenting religious antagonisms; and 
while the Republican organization at times openly deplored the effort to 
stir up religious hatred, secretly it gloated over it. 

Mr. Irwin’s “bibliography” on page 314 contains the single note, ‘“The 
Book of Experience.” Only three bibliographical footnotes are included 
in the entire book. Since he drew, consciously or unconsciously, for mate- 
rials on propaganda from his own articles in periodicals (“If You See It in 
the Paper, It’s—?,” Collier’s, August 18, 1923; “You Have a Sixth Sense 
for Truth,” Collier’s, August 25, 1923; and “Age of Lies,” Sunset, Decem- 
ber, 1919), it is a pity that he failed to cite these references, if no others, 
for his readers. 

Raupy D. Casey. 

University of Minnesota. 


Insurgent America: Revolt of the Middle Classes. By ALFRED M. BINGHAM. 
(New York and London: Harper and Brothers. 1935. Pp. 235.) 


This is an interesting and provocative analysis of the part played by 
the middle classes in American politics, of the middle-class basis for Euro- 
pean fascism, and of the prospects for guiding the American middle classes 
into a new political movement seeking the attainment of “an economy of 
abundance.” Its author, the young editor of Common Sense, is concerned 
with a number of the same questions that Professor A. N. Holcombe set 
himself to answer three years ago in his The New Party Politics. Bingham’s 
conclusions are even more emphatic as to the dominant rôle which the 
middle classes will play in our future political life. He confesses that it is 
not clear that they are numerically dominant, although he seems to feel 
that the rise of the white-collar and professional occupations during the 
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last fifty years has more than offset the diminishing number of farmers. 
But more important than the question of numbers, which cannot be pre- 
cisely answered, is the functional and psychological dominance of the new 
middle classes, particularly of that section represented by the technical 
and managerial elements. It is consciousness of class that counts, insists 
the author; and such consciousness of class as the working people possess 
is largely middle-class consciousness.. 

Mr. Bingham is sure that no radical political movement can succeed 
which does not attract a large segment of these middle classes. Since he is 
anxious to create a new economic system so that all the population may 
have ample quantities of creature comforts and of reasonable luxuries, 
he suggests a program to induce these classes to trade their stake in capi- 
talism for the new order. That stake (which makes them afraid of the 
communist or socialist programs) is the “‘craving for security;” but it is 
security of income, not profit in the usual meaning of that term. With the 
average farmer’s income in 1930 placed at $727, and even that of the 
shopkeeper at only $1,211, it is nonsense, the author insists, to talk of 
the middle-class stake in capitalism. They, and the working classes, want 
homes, cars, radios, and the standard domestic comforts and personal 
articles. They want to protect their insurance and savings; they want 
their jobs both for certainty of income and as a “way of life.” Wise politi- 
cal strategy can and must safeguard these interests, not only in framing 
an ultimate program, but in its plan of transition. The Marxist parties 
have failed because their approach is not adapted to American attitudes 
and social traditions. A successful radical party must build upon the 
Populist tradition which already is changing into realistic “indigenous” 
radicalism in the Middle West. Chief weapon in the Machiavellian arsenal 
of verbal appeals for creating this new “commonwealth party” is the con- 
cept of “the economy of abundance” dramatized by the Technocrats. 

Were it not unseemly for a reviewer in this journal to leave his look- 
out ‘above the battle,” this one would be tempted to overlook the more 
naive manifestations of Mr. Bingham’s meliorism and shout, ‘‘Bravo!” 

CHARLES McKINLEY. 

Reed College. 


BRIEFER NOTICES 
AMERICAN NATIONAL GOVERNMENT AND POLITICS 


In America Must Act (World Peace Foundation, pp. 80), Assistant 
Secretary of State Francis B. Sayre restates the widely-publicized foreign 
trade program of the Roosevelt Administration. Economic nationalism, he 
says, is “sweeping the world like a prairie fire.” Consequently, ‘‘unsalable 
surpluses” overhang the home market, forcing down “domestic prices.” 
To maintain prices, we must either limit production or export the “sur- 
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pluses.” The former would involve reduction of the “American standard 
of living’ and “regimentation...incompatible with the American 
spirit.” The latter course necessitates a general lowering of trade barriers, 
permitting larger imports to make possible larger exports. Hence the 
Administration’s trade agreements policy. Because of the “striking trian- 
gularity of American trade,” it is desirable that these agreements be mul- 
tilateral in effect. The Administration has therefore rejected ‘‘preferential 
trading” in favor of the unconditional most-favored-nation principle. 
After describing the machinery and process of “trade bargaining,” Sayre 
analyzes ‘“‘results achieved.” He closes with the theses that economic na- 
tionalism is not only an “outgrowth” but also a cause of war, and that the 
Administration’s program tends therefore to promote peace among na- 
tions as well as to restore prosperity within the United States. Few will 
deny that protective tariffs tend to lower living standards. But this is 
chiefly because tariffs artificially raise prices, thereby restricting consump- 
tion. Yet the Administration’s objective appears to be not so much to 
increase imports, thereby lowering prices and increasing consumption, as 
to sustain or raise prices of certain commodities by exporting “‘unsalable 
surpluses.” With lower prices, some of these ‘‘unsalable surpluses” might 
become salable. The contention that failure to restore foreign markets 
will necessitate “regimentation” is unconvincing. Even under our rela- 
tively inelastic price system, supply and demand will, in the long run, 
determine prices and force out sub-marginal producers. The statement 
that the United States has “generally” favored unconditional interpreta- 
tion of most-favored-nation treaties is historically incorrect. The argu- 
ment that economic nationalism tends to cause war is pure speculation. 
Indeed, it is arguable that a higher degree of self-sufficiency might increase 
national security and diminish danger of entanglement in wars between 
other nations. Under present-day conditions, it would seem that a govern- 
ment committed to a policy of isolation might hesitate for political rea- 
sons to increase our dependence upon foreign goods and foreign markets. 
—Harorp H. SPROUT. 


In The First Two Decades of the Pendleton Act; A Study of Civil Service 
Reform (Lincoln: University of Nebraska, pp. 274), A. Bower Sageser pre- 
sents a well-phrased, carefully-prepared, and scholarly analysis of the 
development of civil service reform in the government of the United States 
in the formative period, 1883-1903. The author has made good use of 
available material in the Library of Congress and in the library of the 
United States Civil Service Commission, as well as of that in the depart- 
mental libraries in Washington. He traces, in his initial chapter, the strug- 
gle for reform prior to 1883, particularly during and after the Civil War. 
He analyzes the experimental development during Grant’s administra- 
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tion under the able leadership of George William Curtis. He shows that 
President Hayes was sincerely interested in reform, advocating it in 
messages to Congress and practicing it in his appointments. The part 
played by reform organizations, such as the National Civil Service Reform 
League, and by various leaders both within and without the government, 
including George William Curtis, Dorman B. Eaton, Carl Schurz, George 
H. Pendleton, and others, in securing the adoption of the Pendleton Act 
in 1883 is carefully described. The attitude of the various administrations 
toward the enforcement of the law is presented in considerable detail. 
The administrations of Grover Cleveland and Theodore Roosevelt are 
approved. The attitude of Chester A. Arthur and Benjamin Harrison 
toward civil service reform is criticized, though perhaps not definitely 
disapproved. The administrations of William McKinley are clearly dis- 
approved. The tremendous pressure brought to bear on the appointing 
authority by politicians and office-seekers to secure special favors for 
themselves or their friends is pointed out repeatedly. The author shows 
that, from a small beginning in 1883, the classified civil service was gradu- 
ally expanded by succeeding administrations so that, by 1903, the merit 
system was definitely accepted as a fundamental part of our governmen- 
tal scheme.—DANIEL B. CARROLL. 


In his Political Process: A Functional Study of American Government 
(Harper, pp. vii, 188), S. McKee Rosen stresses the now familiar and 
widely accepted thesis that the teaching of undergraduates in American 
government should not include a mere narration and description of exist- 
ing form, structure, and machinery. It is highly desirable that student and 
layman alike be first informed of those forces which underlie and condi- 
tion the rigid legal rules and formally declared policies of the state. So 
long as the major parties are primarily loose federations to capture the 
presidency, while congressional leadership, despite instrumentalities for 
partisan control of legislative organization and procedure, remains con- 
fused and irresponsible, government by party becomes increasingly sub- 
ordinate and subservient to government by organized minorities. The 
author has indicated the great influence upon the process of government 
which these ubiquitous pressure groups exert. He has developed, in par- 
ticular, the rôle and the influence in politics of business, of agriculture, 
and of labor. The presentation has little that is new, but the author has 
summarized in concise and accurate form the methods of action of those 
great aggregations. The treatment and interpretation are essentially 
liberal, being based upon an adequate historical knowledge and a thor- 
ough familiarity with contemporary studies in the several disciplines. 
Although the interaction between pressure groups and government in its 
various forms and phases is made entirely clear, it would have been desir- 
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able to emphasize the existing paradox of having two parties without hav- 
ing also many of the essentials of the two-party system. The author’s con- 
clusions are cautious. He believes future adjustments may necessitate 
new types of politico-economic organization and a much closer and more 
responsible relationship and accommodation between power groups and 
the state. In a period of emotional laudation of the mere forms of govern- 
ment, it is useful to have this realistic survey.—THomas 8. BARCLAY. 


In The New Social Order in America (Kansas City: Brown-White Co., 
pp. 242), Guy V. Price recognizes that new influences have been af- 
fecting our political and economic structure, and he not only analyzes 
these, but describes the attempts we have made at solutions. With the 
presses issuing a stream of literature blindly condemning or defending the 
course we have followed, it is a relief to find an author who appreciates 
the fact that this decade differs from the last, and that a new society is 
evolving. Dr. Price has read widely in the literature of philosophy, so- 
ciology, religion, education, political science, economics, and international 
relations, and he quotes generously from copious notes. But while recog- 
nizing the need of a synthesis rather than a mixture of the extensive ma- 
terial he has drawn upon, ‘he has not completely achieved his end. His 
thought is interrupted by the excerpts from other authors and references 
to their views which crowd nearly every paragraph. As a result, this book 

‘is more tedious reading than a thesis. His diligence is commendable, but 

“the material would have been used to better advantage had he given us 

Lhe information and his philosophy in his own words and left his citations 

to the chapter bibliographies. Both in his text and in his bibliography, the 

author has confused Thomas Adams, the city planner, with the late T. S. 
Adams, the economist.—S. GALE LOWRIE. i 


For forty years, John C. Calhoun as congressman, senator, vice-presi- 
dent, secretary of state, and quadrennial presidential aspirant was the 
South’s greatest leader and political thinker. His long career deserves 
more adequate treatment than it receives in Arthur Stryon’s The Cast 
‘Iron Man: John C. Calhoun and American Democracy (Longmans, Green 
and Company, New York, pp. vi, 426). Concerned primarily with a ram- 
bling discourse on the author’s concepts of American democracy, the book 
contains less about Calhoun than can be found in the better college text- 
books. No problem of Calhoun’s career is given more than a superficial 
treatment, and most of the problems are passed over without mention. 
One could not learn from these pages that Calhoun was a constitutional 
thinker, a supreme logician, and an able political organizer, but one could 
find many paragraphs devoted to such theses as that “in the last analysis, 
it is temperament rather than intellect that makes men libertarian.” 
Errors of fact that would bring failure to a sophomore abound. The 
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legend of Levi Lincoln driving John Marshall from the State Department 
is given; Washington, we find, was “denied a third term;” Jefferson 
walked the length of Pennsylvania Avenue “accompanied by the militia” 
to his first inauguration and was unanimously reélected in 1808! The book 
is recommended to the collector of curios rather than to the student of 
American biography.—W. B. HESSELTINE. 


A small group of men met at Princeton on June 22-24, 1935, under the 
auspices of the Public Administration Clearing House to try to break 
down the problem of education and training for the public service into 
its elements and to establish certain criteria and principles to serve as a 
guide in considering the desirable types and extent of such education and 
training programs. Professor Morris B. Lambie provided the point of de- 
parture for the informal round table discussions through a memorandum 
summarizing previous attacks upon the problem. After two days of free 
ranging discussion, it was decided to embody the conclusions of the 
conferees in a series of resolutions. Professor Lambie was asked at the 
close of the conference to prepare a summary, including the preliminary 
memorandum, the resolutions, and an epitome of the discussions which 
led up to them. The result is the pamphlet Training for the Public Service 
(Public Administration Clearing House, Publication No. 49, pp. 50). The 
discussions of the conference dealt both with pre-entry, academic prep- 
aration and with in-service, or post-entry, training. Much valuable in- 
formation is contributed by the summary to each aspect of the discussion. 
The pamphlet represents a new and advanced stage in the study of this 
important aspect of public administration—Harvey WALKER. 


STATE AND LOCAL GOVERNMENT 


Because of the close linkage between state and local governments—a 
linkage which has always existed in the field of constitutional law and 
which has recently been extended to the realm of finance—it is in many 
ways desirable to combine in one course the material on these two levels 
of government. For such a purpose, State and Local Government in the 
United States (F. S. Crofts and Co., pp. 346), by William 8. Carpenter and 
Paul T. Stafford, constitutes a valuable text, and the reviewer has 
already recommended it to several teachers. More readably expressed 
and more accurately prepared than most treatments of the subject, the 
work is, moreover, enriched by Professor Carpenter’s wide knowledge of 
American political theory and American social history. The explanation 
of constitutional prohibitions against special legislation in terms of social 
background is merely one example of this thoughtful blending of the dual 
approach. Similarly, the problems of public welfare—health, education, 
and correctional and recreational administration—are adeptly handled in 
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the light of Professor Stafford’s extensive study of these questions, par- 
ticularly in New Jersey, and it is only necessary to consider briefly the 
increasing number of welfare problems which are coming under the control 
of the state to realize how important is an adequate treatment of this sub- 
ject in relation to state administration. The defects of the book—or so it 
seems to the reviewer—arise from the over-emphasis on its particular 
excellencies. From the beginning, political science seems to have had but 
a, loose hand on the rein; sociology soon took the bit in its teeth, and by 
the end of the volume the erstwhile rider limps along a sorry distance be- 
hind. Constitutional and administrative objections to grants-in-aid are 
entirely overlooked. The intricate and many-sided problem of constitu- 
tional home rule is not attacked from the angle of political science; inter- 
state action and the fiscal social and economic relation of the state to the 
federal government are too cursorily treated. Well-intentioned recom- 
mendations are too frequently made without a careful working out of the 
governmental principles and problems which would be involved in the 
practical application of them. The reviewer is not predominantly con- 
cerned with the minor errors which appear (although he has, incidentally, 
prepared a list of them which he will be glad to send to anyone who plans 
to use the book as a text); he is concerned with the central conception—or 
lack of conception— of political science which is manifest. It is not as a 
compiler of suggestions—however excellent—from workers in other pro- 
fessions that the political scientist most satisfactorily fills his réle in 
governmental theory; it is as the evaluator of general political principles 
and the interpreter of these principles in terms of practical action.— 
GEORGE C. 8. BENSON. 


The Administration of the Civil Service in Massachusetis, with Special 
Reference to State Control of City Civil Service (Harvard University Press, 
pp. xiv, 90), by George C. S. Benson, demonstrates that during its half 
century of existence in Massachusetts the merit system has fostered the 
development of entrenched inefficiency. This indictment is based pri- 
marily upon evidence showing that organized groups of public employees 
in the state, by sponsoring special privilege legislation and by blocking 
progressive measures designed to improve standards of personnel admin- 
istration, have subordinated the best interests of the public service to 
their own selfish ends. The active participation of civil servants in pres- 
sure politics, in which all the evils of favor-trading and log-rolling have 
appeared, is attributed to their failure to develop a professional spirit 
that would exalt the public interest above the proprietary interest in 
public employment. The author believes, furthermore, that “state ad- 
ministration of local civil service has not resulted in the highest type of 
municipal administration, but has caused much administrative friction 
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and political unpopularity for the merit system.” Here the blame rests 
largely upon the state civil service commission, which has failed to pro- 
vide the vigorous leadership that an effective system of personnel admin- 
istration requires. The commission, like the state legislature, has been es- 
pecially attentive to the demands of public employee groups, and under 
their influence it has become a “watchful duenna of employee rights.” 
The general effect has been to place local personnel standards throughout 
the state upon a uniform level of mediocrity. Personnel conditions in 
some of the worst governed cities have been improved at the expense of 
high standards in the better governed cities. This criticism substantiates 
a similar charge leveled at the recruiting practices of the commission in 
the recent survey of criminal justice in Boston conducted by the Harvard 
Law School. Mr. Benson recommends a number of changes in administra- 
tive methods, the most significant of which is the suggestion that the 
direct administration of local personnel work be placed in the hands of 
the local authorities. One is led to the conclusion, however, that substan- 
tial improvement cannot be achieved until the merit system is freed from 
its subservience to partisan group interests.—Pavut T. STAFFORD. 


Challenging the defense-mechanism of his fellow-citizens reflected in 
“a public attitude that shrinks from dissemination of facts” (p. 156), 
James Karl. Coleman’s State Administration in South Carolina (Columbia 
University Press, pp. 300) provides excellent material for the ‘‘free dis- 
cussion of the state’s social and economic problems.” That solution of 
these problems depends on a thorough reorganization of the agencies for 
administering the public business is demonstrated by detailed surveys. A 
mass of data concerning past and present operation of the state’s adminis- 
trative services is analyzed intelligently and proposals for improvement 
are presented concisely at the conclusion of each phase of the study. Per- 
haps “the dogmas of administrative reform” are too readily accepted in 
proposing ‘‘to make the governor the actual and responsible head” (p. 24), 
after admitting that, in the granting of pardons, “there is much evidence 
of abuse of this absolute power in the hands of the governor of South 
Carolina” (p. 23). However, by limiting the governor to appointments for 
overlapping terms on boards for such departments as education, public 
welfare, and highways—-which boards, in turn, select the departmental 
executives—a substantial restriction would be placed on the governor’s 
power. Dr. Coleman may have an inarticulate doubt concerning the pro- 
posed plan for recruitment and promotion of civil servants (Chap. XII), 
since he excepts from its operation the subordinate officers and employees 
of the state’s educational institutions (p. 31). There must be something 
wrong with principles that are prescribed for all administrative services 
but our own. Also, clearer perception of realities inherent in the separa- 
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tion of powers should induce political scientists, including the author of 
this splendid monograph, to adopt a less optimistic attitude toward the 
scheme to empower members of the governor’s cabinet to introduce bills 
and take part in legislative discussions. Finally, to substitute biennial for 
annual sessions (p. 183) overlooks the need for more, rather than less, 
frequent meetings in order that the legislative supervision over the pro- 
posed more centralized administration may be effective—Howarp 
WHITE. 


Populism in the Old Dominion (Princeton University Press, pp. xiv, 182), 
by William Dubose Sheldon, is a thoroughly interesting and generally 
accurate story of the Populist movement in Virginia. It is the first exten- 
sive study of this movement in a border state. In six well-balanced chap- 
ters, the author shows clearly the economic and political background of 
Populism in the Old Dominion, paints an interesting picture of its leaders, 
shows how and why the movement was absorbed by the Democratic party 
in the campaign of 1896 and the reasons for its rapid decline after that 
campaign. The two major causes assigned for the rise of Populism in the 
Old Dominion are economic distress, particularly in the seventeen south- 
side counties, and the enthusiasm aroused by the Farmers’ Alliance. The 
chief reason, among others, for its decline was that the regular Democrats, 
in the face of the Populist threat, accepted almost completely its program. 
The leadership in both movements was made up of gentleman-farmers of 
the most respectable type. As one of the possible reasons for the Populist 
failure, Mr. Sheldon admits that “in Virginia, and this may have been a 
weakness, the Alliance produced no “Pitchfork Ben” Tillman, no fiery 
Tom Watson; its leaders were men of property and background, intelli- 
gent and only occasionally radical.” One is inclined to suggest that this 
fact deserves more emphasis than Mr. Sheldon has given it. Such names 
as Page, Cocke, and Ruffin do not suggest radicalism. This Princeton 
senior thesis is indeed ‘‘a real contribution” to the literature of Populism, 
as Professor Wertenbaker in his Introduction suggests. It is a study of 
which both Mr. Sheldon and the department of history of Princeton 
University may well be proud. The reviewer was impelled to exhibit it to 
his undergraduate class in political parties with the exhortation “Go thou 
and do likewise.”—GrorGE W. SPICER. 


In David Harold Kurtzman’s Methods of Controlling Votes in Philadel- 
phia (University of Pennsylvania Press, pp. 173) and Charles Hickman 
Titus’s Voting Behavior in the United States (University of California 
Press, pp. 74), we have two widely different approaches to the study 
of political behavior. The first, a doctoral dissertation, with the usual 
characteristics of its species, describes the Philadelphia Republican 
machine, supplementing Professor Salter’s remarkable study of ward 
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leaders, Boss Rule. Kurtzman’s account is valuable chiefly because of its 
facts, for its interpretation adds nothing. The author confesses that it is 
still necessary to determine the economic and social forces behind the 
machine. He might well study the machine as a private competitive busi- 
ness, dealing in votes, where rugged individualism has not yet been regi- 
mented. “Service” to customers is its technique—patronage its compen- 
sation; efficiency (in getting votes) is rewarded; the merit system—con- 
sisting in serving hierarchical superiors—is at a premium. The usual 
palliatives of political science, such as improved registration of voters, 
the merit principle, ete., are offered. Perhaps the “service” of the politician 
would be less in demand if adequate social legislation, properly adminis- 
tered, were to be put into effect. Professor Titus continues his arduous 
studies of American political voting behavior in an optimistic pursuit of 
elusive “laws” of political science. He plows deep the slippery sod of vot- 
ing statistics, but notwithstanding zealous and prodigious effort, the 
stubborn earth produces a meagre crop. No new laws are discovered, only 
summarizations, which, with striking regularity, coincide with arm-chair 
speculations and visceral “hunches” of astute politicians. His chief con- 
clusions are: there are certain rhythms in voting behavior; woman suf- 
frage has not doubled the vote cast; relatively fewer persons vote in big 
cities than in hamlets; more voters participate in the choice of executives 
than of legislators and judges—hence a tendency toward one-man govern- 
ment. The validity of the conclusions depends upon what a “vote” means. 
If Kurtzman’s view is correct, a Philadelphia “vote” signifies nothing 
save loyalty to the machine.—J. B. SHANNON. 


All students of American government are indebted to Professor Leon- 
ard W. Labaree for his excellently edited Royal Instructions to British 
Colonial Governors, 1670-1776 (2 vols., D. Appleton-Century Co., pp. 
xxv, 462; ix, 463-937)—a fundamental work which gives, virtually in 
extenso, the voluminous instructions, both special and general, for the 
North American and island colonies, excepting Newfoundland. Of the 
origins of the instructions, Mr. Labaree says that, although issued in the 
king’s name, they “were normally prepared by the Board of Trade, after 
extensive consultation with other governmental officials, with English 
merchants engaged in colonial trade, and with leading colonials tempo- 
rarily in London.... They were submitted in draft form to the Privy 
Council and reviewed by its committee before receiving formal sanction 
and the authentication of the signet and sign manual.” The documents 
are indispensable to the study not only of British colonial policy, but also 
of the genesis of American federalism: the very categories of subjects— 
justice, military affairs, Indians, commerce, land, currency, maritime 
affairs, and external relations—indicate that the imperial problem of the 
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relations between the colonies and the English government was analogous 
to the federal problem of the relation between the states and the general 
government. So also the instructions pertaining to the governors, councils, 
legislation, and revenues give insight into the historical background of 
colonial-state institutions. Perhaps the most significant trend disclosed 
by the collection is the increasing importance of the colonial land ques- 
tion. It occasioned more development in British policy than any other 
problem; after 1720, particularly, it occupied British officials. One of the 
most important instructions, too little known, is the “rules for the sale of 
land,” issued in 1774 (Vol. II, pp. 5338-37). The ingenious, careful, space- 
conserving method employed by Mr. Labaree for collating the texts 
greatly facilitates the comparative study of colonies and subjects.— 
Curtis NETTELS. 


In his Pennsylvania Constitution of 1776; A Study of Revolutionary 
Democracy (University of Pennsylvania Press, pp. x, 280), J. Paul Selsam 
reaches the generally accepted conclusion that the American Revolution 
was as much a revolt against the aristocratically controlled colonial 
governments as against Great Britain. Written for the most part from 
primary sources, with detailed citation of authorities, the account of the 
Pennsylvania movement furnishes a valuable addition to the literature 
of this field. The Pennsylvania assembly had instructed its delegates to 
the Continental Congress to dissent from any measure leading toward 
separation from Great Britain, and a movement for independence meant a 
revolt against the established government. The workers, artisans, and 
mechanics of Philadelphia were denied any participation in the govern- 
ment. The under-represented back counties were unable to secure a re- 
dress of their grievances of long standing, principally in regard to taxation - 
and protection against the Indians. Under the impetus of the Revolu- 
tionary movement, these elements were able to unite, force a change of 
instructions to the delegates, and adopt a new constitution then regarded 
as extremely democratic. The democratic movement split the revolution- 
ary party, and Pennsylvania was able to put only a small portion of its 
available man-power in the struggle against England. The author makes 
the usual assumption that a popular movement against an entrenched 
aristocracy is necessarily a democratic movement—an assumption yet to 
be proved. In the American colonies, however, it undoubtedly was such. 
The book would have been strengthened if more space had been given to 
the source of the democratic theory and to an analysis of the character 
of the democratic movement.—FRankK PADDOCK. 


The seventh volume of the History of the State of New York (Columbia 
University Press, pp. vii, 385), edited by Alexander C. Flick, covers 
political developments in the Empire State from 1850 to 1935. Its sub- 
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title, Modern Party Battles, is nfortunate, since less than half of the book 
deals with political struggles. Two essays on early nineteenth century 
immigration, by Richard J. Purcell, clearly show the heterogeneous make- 
up of the future electorate of the state, although possibly too much ‘“‘cleri- 
cal” detail is offered on the Irish. A mass of somewhat bewildering but 
scholarly detail on leaders and policies has been condensed into the chap- 
ter on “Politics and Slavery, 1850-1860,” by Dr. Philip G. Auchampaugh. 
A fine discussion of “New York and the Civil War,” by Milledge L. 
Bonham, Jr., is followed by two pointed but sketchy chapters on New 
York politics from 1870 to 1914, by Edwin P. Tanner. The remainder of 
the volume includes two informing chapters on state constitutional and 
administrative developments since 1867, by Finla G. Crawford, and an 
interesting and complete description, by Alexander C. Flick and Peter 
Nelson, of the administrative techniques and machinery used in the 
mobilization of the state’s resources during the World War. As a political 
history of the period, the work misses an opportunity to revise the stand- 
ard monograph on the subject by D. 8. Alexander. A more thorough 
presentation of personalities and problems in the years since 1880 would 
have been very welcome.—ALBERT V. HOUSE, JR. 


During the past year, the American Civic Association and the National 
Conference on City Planning have merged. The American Planning and 
Civic Annual (American Planning and Civie Association, Washington, 
D. C., pp. xii, 356) is the year-book of the new organization. The volume 
is of special interest since the orderly development of the physical en- 
vironment has been receiving increased attention in recent years.. There 
are three sections in the volume, dealing with national, state, and city 
planning. Approximately the same amount of space is devoted to each 
type. The needs, objectives, methods, and accomplishments are con- 
sidered in each case. Many of the papers are addresses selected from the 
Conference on City, Regional, State, and National Planning and from 
the National Conference on State Parks—both held during 1935. The 
average length of the papers is four pages, with many covering only two 
or three pages. The contributions which can be made to the subject of 
planning in such limited space are restricted, and fewer papers specially 
written for such a volume would seem to be more valuable—Cuaruss M. 
KNEIER. 


FOREIGN AND COMPARATIVE GOVERNMENT 


Herman Kantorowicz’s Dictatorships, a stimulating article reprinted 
- by Heffer and Sons from Politica (August, 1935), is intended to provide 
a typological framework for the eventual construction of a sociological 
theory of dictatorships. As a working concept, the author suggests that 
any government which operates independently of the consent of the 
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governed (not necessarily in a legal, but in a sociological sense), which 
employs both negatively and positively the techniques of coercion (sup- 
pression of free discussion and political opposition, control of propaganda, 
excessive use of patriotic symbolism, secret police, etc.), and which suc- 
ceeds a less autocratic or less illiberal régime, may be called a dictatorship. 
Contemporary dictatorships are analyzed in terms of this definition, with 
a view to establishing a classification of types, as, for example, per- 
sonal or collective; military, party, or administrative; monistic or plural- 
istic. All of which is an ingenious and suggestive approach; but in ad- 
mitting, as he must, that these types intersect in various ways, Dr. Kan- 
torowicz appears to run into some confusion. This is illustrated by the 
statement on one page that Italian fascism is a ‘personal party dictator- 
ship” and on the next that it “was pluralistic from the beginning and will 
probably remain so.” It is obvious that considerable refinement of 
analysis will be necessary in order to fit such classifications into an in- 
tegrated theory. An extensive bibliography on contemporary dictator- 
ships, including all the lesser ones, which is appended to the article, will 
be welcome to all students of comparative government.—WaLTER R. 
SHARP. 


Supreme Court members should orient themselves by thinking through 
the theoretical problems raised in Karl Pribram’s Cartel Problems; An 
Analysis of Collective Monopolies in Europe, with American Applications 
(Brookings Institution, pp. 287). This is a theoretical study of the prob- 
lem in relation to European experience and the NRA experiment. ‘‘Car- 
tels are combinations of independent producers or sellers of raw materials 
or manufactured commodities established with a view to limiting the 
individual risks involved in their business activities by controlling the 
markets of their products.” They are generally ruled by the idea of the 
over-capacity of an industry to supply the needs of its market, and are 
to be distinguished from price associations which guarantee no place in 
the market. Cartels may be based on restriction of output, adjustment 
of sales quotas, the use of joint sales agencies, regional allotment of 
markets, rationalization of production and sales and standardization in 
industries producing complex products, rationing of bidding for con- 
tracts, etc. Aspects of cartel policy in relation to outsiders, to exports, to 
prices, are discussed; and cartel policy is contrasted with that of unified 
combinations. A difficult problem is that of the economic effects of car- 
tels—their relation to industrial stability, the business cycle, and inter- 
national trade relations. Dr. Pribram proceeds cautiously but critically. 
Two long chapters treat of cartels and the state, and codes and cartels— 
NRA policy. The state may pursue an “atomistic” policy—or that of the 
American anti-trust laws; or it may encourage voluntary cartel organiza- 
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tion with some degree of state regulation; or it may adopt a policy of 
compulsory cartelization. The NRA objects of increasing purchasing 
power and spreading employment were not cartel policies, but by reason 
of the same forces at work here as abroad, pressure toward cartelization 
took effect in and through the NRA. The appendix contains a résumé of 
the cartelization movement in Europe.—Harvry PINNEY. 


In Reconstruction in China (China United Press, pp. xiv, 400), T’ang 
Leang-Li has given us a picture of the National Government’s efforts to 
better the living conditions of the people. The book tells the story of 
progress made in the face of great difficulties. Mr. T’ang is perhaps a bit 
optimistic in his report of actual accomplishments, but as a record of 
attempted activity, and of dreams of things to come, his chapters are 
excellent. One might wish for more detailed comparison in his figures, 
but this is too much, perhaps, to expect from a partisan author who feels 
the pulsating vitality of new ideas. One senses the author’s suppressed 
excitement as he contemplates the regular air-schedules linking the re- 
mote provinces with the capital. We rejoice in the figures showing the 
improvement in public health, and sympathize with him at the failure 
of government officials to live up to their oath of office. The recital of the 
attempts at “rural rehabilitation” brings a vivid sense of the overwhelm- 
ing inertia to be overcome if China is ever to approximate Western stand- 
ards. For those who are interested in the “growing pains” of a lustily 
revived nation, the book is eminently worth while-—Anprew E. Nv- 
QUIST. 


To set out succinctly the salient features of the Government of India 
Act, 1935, in their proper historical setting is the aim of J. P. Eddy and 
F. H. Lawton in their India’s New Constitution (Macmillan and Co., 
pp. 239). The description is brief, and probably as clear as an exposition 
of a constitution which is still largely a paper instrument can be. Of his- 
torical setting, there is very little. While most of India’s constitutional 
problems receive consideration, a few important ones, such as inter- 
empire relations and foreign affairs and the military problem, receive 
only mention or are not touched upon at all. It has been said that to the 
logically minded the constitution of the British Empire yields few secrets. 
This is apparently true also of certain features of the new Indian consti- 
tution, especially as explained by the authors. “The existence of the 
Crown’s paramountcy,” they state (p. 21), “and its varying relations 
with particular states in no way derogates from the sovereignty of the 
states.” However, excursions into theory are rare. For students of Indian 
and comparative government, the book may serve as a convenient intro- 
duction to the main features of India’s new constitution, but beyond that 
its uses are limited.—A. VANDENBOSCH. 
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All students of Latin America will weleome Who’s Who in Latin Amer- 
ica (Stanford University Press, pp. xxiv, 438), edited by Percy A. Martin, 
as a biographical dictionary of the leading living men and women of 
Spanish America and Brazil. The book embodies the first attempt to 
furnish a comprehensive reference volume of the sort. The sketches are 
as a rule based on information reviewed by the individuals discussed. In 
some cases, the statements appear in the form of short essays submitted 
by those concerned. Where direct replies have not been obtainable, the 
editor has drawn the facts from secondary material where that has been 
of acceptable character. Dr. Martin and his assistants are to be con- 
gratulated on an excellent effort in a pioneer field. It is to be hoped that 
the volume will be followed periodically by others which will keep the 
material up to date..—CHESTER LLOYD JONES. 


INTERNATIONAL LAW AND RELATIONS 


In A Critical Study of the First Anglo-Chinese War (Shanghai: The 
Commercial Press, pp. 315), Dr. P. C. Kuo, professor of history, National 
Wuhan University, Wuchang, attempts a fresh evaluation of the events 
and conditions precedent to and accompanying the war which resulted 
in the treaties of Nanking, the Bogue, Wanghia, and Whampoa, 1842-44. 
Critical of the “works of such men as Eitel, Morse, and Eames” on the 
grounds of “the authors’ lack of critical acumen” and “the limited scope 
of the source material available at the time they wrote,” Dr. Kuo, never- 
theless, leans somewhat heavily upon the sources used by them and comes 
to conclusions not as divergent from theirs as might be expected. In an 
excellent chapter on authorities, Chinese and non-Chinese, attention is 
directed in particular to The Political Works of Lin Tse-hsi; Tung Hua 
Lu, or “Annals of the Reigning Dynasty;’”’ Tung Shang Shih Mo Chi, or 
“The Beginning and End of Foreign Trade;” Ching Shih Kao, or ‘The 
Draft History of the Tsing Dynasty;” and Ch’ow Pan Yi Wu Shih Mo, 
or “The Beginning and End of the Management of Barbarian Affairs,” 
especially the section dealing with the Tao-kuang reign. Of the last, fifty- 
six documents of outstanding value are translated by Dr. Kuo, incorpo- 
rated in a section of 105 pages, and cited in the text supplementary to 
authorities in the English language. Participation in the opium trade by 
others than the English is all but ignored. The character of Commissioner 
Lin is analyzed and, in general, vindicated, as it has earlier been by 
Western historians, who, on the whole, have not been as adversely critical 
of Lin as is here implied. Dr. Kuo’s study is objective in tone, and its 
outstanding contribution is the body of translations above-mentioned.— 
H. F. MacNarr. 


John Gilbert Reid’s scholarly analysis of power politics in China—The 
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Manchu Abdication and the Powers, 1908-1912 (University of California 
Press, pp. xiii, 497)—appears opportunely as the latest phase of Japanese 
imperialism is forcing Occidental governments to reconsider the implica- 
tions of the open door policy. Based principally upon the published docu- 
ments of the British, French, German, Russian, and American foreign 
offices, the study is a skillful chronological synthesis of these materials 
with others drawn from contemporary biographies, memoirs, mono- 
graphs, and periodicals. It is elaborately indexed, provided with a useful 
sketch map, and attractively printed and bound. One regrets indeed that 
a cheaper edition is not available, since the book is essentially one for _ 
scholars. For the same reason, it seems unfortunate to print the foot- 
notes, which are numerous and extensive, after the text. The core of the 
work is a clear and interesting presentation of the diplomacy, both official 
and private, relating to the Hukuang and Manchurian railways. No- 
where else has the struggle of the Taft-Knox-Straight triumvirate against 
British financial power in the Yangtze basin, and against Russo-Japanese 
determination to monopolize Manchuria, been so fully recorded. Nor has 
it been possible hitherto to appreciate so well that it was not Sir Edward 
Grey but the Kaiser who wanted to aid Knox and implement the open 
door policy. If the tenacity and ineptitude of Secretary Knox were al- 
ready realized, Dr. Reid has added considerably to our comprehension of 
the effects of his methods—not, as the author puts it, of his policy (p. 42) 
—upon the tottering Manchu throne. That a program designed to 
strengthen the government had the indirect result of weakening it is a 
fact that calls for consideration today. Although not stated affirmatively, 
the author’s opinion appears to be that none of the Powers consciously 
sought to weaken the dynasty—that, on the contrary, all of them were 
surprised by the outbreak of the Revolution. When he concludes, there- 
fore, that the Powers “pushed” Peking into catastrophe (p. 255), he 
might better have written “jostled.” It must be said that the title of this 
book calls for more direct and detailed proof of the fatal effects of the 
inter-Power struggle for the profits of investment upon the domestic 
politics of China. For that, it would be necessary to use Chinese sources, 
both for the attitudes of Peking officials and for provincial and revolution- 
ary sentiment.—HaRoLp S. QUIGLEY. 


The scarcity of scholarly works on the Near East has been partially 
due to the lack of sound research on specific problems. International 
Economics and Diplomacy in the Near East (Stanford University Press, 
pp. xiii, 264), by Vernon John Puryear, supplies this deficiency for British 
policy in the Levant from 1834 to 1853. In this well-documented study, 
the author achieves an intelligent synthesis of the economic and political 
history of the period. The study is particularly significant in demonstrat- 
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ing the economic basis of the Eastern Question and the economic causes: 


of the Crimean War. In examining the rivalry of Great Britain and 
Russia in the Near East for two decades, Mr. Puryear studies the in- 
terests of each Power and their treaty relations with Turkey from 1834 
to 1838 leading to the establishment of virtual free trade in Turkey. The 
importance of the aims of Mehemet Ali of Egypt at this time are shown 
in their true significance, and the Turco-Egyptian war and its effects on 
the Eastern Question, particularly the problem of freedom of the Straits, 
is ably demonstrated. It is in his research on the economic aspects of 
British policy that the author has made his chief contribution. The re- 
ports of various British agents and their personal influence on those in 
command of foreign policy emphasize the value of continued study in 
this aspect of international politics. The causes of the Crimean War ap- 
pear more sharply defined in the light of the commercial interests of 
Russia and Britain in Turkey. The interest of other Powers, notably 
Austria and France, in the Eastern Question is not lost sight of, and 
research in original sources has added to the value of the author’s com- 
ments. The general quality of this study is marred by the author’s closing 
statement that “the British support of Turkey postponed the solution 
of the Near Eastern Question, providing one of the darkest blots in the 
nineteenth-century diplomatic history of Europe.” This kind of moral- 
izing about any phase of international politics which has been notable 
for its lack of an ethical system serves no useful purpose. The author’s 
conclusions are not new, but they reveal more clearly than heretofore the 
importance of commerce in the political phases of modern Near Eastern 
history..—WILLIAM C. JOHNSTONE, JR. 


Article 2 of the Pact of Paris obligates its signatories never to seek the 
settlement of disputes between them except by pacific means. Professor 
Manley O. Hudson took the last phrase as the title for a series of four 
lectures delivered at the Fletcher School of Law and Diplomacy at Tufts 
College in March, 1935. Under the same title, the lectures were sub- 
sequently published in book form (Yale University Press, pp. 200), along 
with the texts of the more recent and important multilateral agreements 
bearing on the subject. Professor Hudson’s treatment of the machinery of 
pacific settlement fills about half the volume. He deals in turn with the 
law of pacific settlement before 1914, the contributions of the League of 
Nations, the work of the Permanent Court, and post-war treaties for 
pacific settlement. Since he is expressly concerned with the description 
of political mechanisms and legal obligations, it would be unfair to com- 
plain that the analysis does not go beyond this. The author is himself 
fully aware that complex mechanisms and solemn obligations do not, of 
themselves, insure peace. “If nations will resort to violence, if the forces 
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of unreason will be allowed to prevail, it will not be because methods 
and agencies are unavailable for escape from such a course. The improve- 
ment of these methods and the creation of these agencies are among the 
great achievements of our generation” (pp. 95-96). In the face of these 
indisputable facts, the world faces not peace, but war. The answer lies 
not in the imperfection of mechanisms and obligations, but in the static 
character of international public law as it applies to components of power. 
It lies in the refusal of the beneficiaries of the status quo to make timely 
concessions to the unsatiated. Today it is too late. The unsatiated have 
gone mad and become unsatiable. Fascism repudiates peace, glorifies war, 
and sneers at the mechanisms and obligations of pacific settlement. Peace 
now depends upon overwhelming force mobilized against the Fascist 
Powers. The League and other agencies of peace are already playing a 
rôle in such mobilization. But this new function of the peace machinery 
tends to escape the jurist who does not also examine the processes of 
politics beneath the surface of law and administration —Frepmrick L. 
SCHUMAN. 


The careful studies of American foreign relations prepared by the 
Council on Foreign Relations since 1931 perform a valuable function as 
first drafts of contemporary history. Whitney H. Shepardson and William 
O. Scroggs, in The United States in World Affairs in 19384-1986 (Harper 
and Brothers, pp. xiii, 357), have presented an account of the essential 
facts that is fresh, readable, and at times delightfully entertaining, yet 
none the less balanced and informative. For the student, the documenta- 
tion, appendices, and selected bibliography will all be found useful. The 
brilliantly written introduction deftly combines two somewhat incom- 
- patible features: a searingly pessimistic analysis of the current revival 
of Machtpolittk, and a defense—not wholly uncritical, to be sure—of 
United States contributions to the settlement of post-war international 
problems. The early chapters on American policy relative to gold, silver, 
stabilization, foreign debts, and trade strike a melancholy balance of 
accounts for the period under review. In this economic sphere, the single 
hopeful feature appears to be the trade reciprocity program—since ex- 
tended still further by the treaties with Canada and the Netherlands. 
The authors look favorably, perhaps too much so, on the results of the 
“New Deal” for Latin America. They criticize the economic injustices 
of the Philippines Act, and place a question mark beside its ultimate 
international effects. Two chapters stress the continuing breakdown of the 
key features of the Washington Conference agreements—open door, in- 
tegrity of China, naval limitation—and the emerging, but not yet certain, 
Anglo-American collaboration to defend interests threatened by Japanese 
expansion. The concluding chapters stress a contrary tendency of Ameri- 
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ean policy. In Europe, the collapse of Versailles has led to feverish re- 
armament, as well as to the strongest-effort yet made by European Powers 
to “put teeth” in the Covenant. Faced by the war threat in Europe, the 
United States reacts toward neutrality based on partial isolation.—T. A. 
BISSON. 


As the title suggests, Disarmament in British Foreign Policy (George 
Allen and Unwin, Ltd., pp. 482), by Roland A. Chaput, analyzes the 
position of Great Britain on disarmament and examines the rôle that this 
problem has played in the general scheme of British foreign policy since 
1919. In an interesting introduction, Mr. Chaput lays the foundation 
for the main body of his work by tracing the historical and geographical 
background of British armaments policy. He points out that peace, for 
both economic and political reasons, has become indispensable to the 
continued existence of Great Britain and the British Commonwealth of 
Nations, Britain needs sea-power to assure security and trade protection. 
This power has traditionally been maintained in three ways: (1) by naval 
supremacy; (2) by the policy of keeping the Low Countries in friendly 
hands; and (3) by the balance of power in Europe. The main body of the 
book provides a well documented study of British policy in regard to 
naval, land, and air armaments. Mr. Chaput successively deals with the 
technical problems involved in each of these three aspects of disar- 
mament. His examination is objective, and he has not overlooked the in- 
fluence of general political developments in England or the world at large. 
- In conclusion, Mr. Chaput contrasts the relative effects on British foreign 
- policy of unilateral disarmament and international disarmament. Uni- 
lateral disarmament weakens the relative strength of British diplomatic 
bargaining power and decreases the ability of British foreign policy to 
keep peace and safeguard essential British interests. International dis- 
armament which crystallizes the status quo in diplomatic power might 
prove more effective in preserving essential British principles. Inter- 
national disarmament must depend, however, on an international system 
based on law. The book contains a well-organized bibliography of fifty- 
five pages, indispensable to future students of the subject.— WINCHESTER 
H. HEICHER. 


The St. Lawrence waterway treaty, signed in 1932 by representatives 
of the governments of the United States and Canada, has not been rati- 
fied, but the navigation and power project with which it deals is by no 
means a dead issue. C. P. Wright’s The St. Lawrence Deep Waterway 
(Toronto: Macmillan and Co., pp. xx, 450) contains an excellent study 
of the making of the treaty, a careful analysis of the economic aspects of 
the project, especially from the point of view of Canadian interests, and 
a sharp criticism of the treaty provisions, again primarily from the 
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Canadian side. The discussion of the events leading to the making of the 
treaty will be of particular interest to political scientists. The author 
traces in some detail the course of investigations carried on from 1920 up 
to the signing of the treaty. Although careful engineering studies were 
made, it does not appear that any agency, American or Canadian, ever 
made a really thorough investigation of the economic feasibility of the 
project. A rather remarkable organization, the Great Lakes-St. Lawrence 
Tidewater Association, which was virtually dominated by one man, found 
little difficulty in convincing government agencies in both countries of 
the economic advantages of the waterway. Those interested in pressure 
groups will find the tactics of this Association worthy of attention. The 
author is convinced that there is an economic justification for the project, 
but he is likewise convinced that it does not lie in any of the arguments 
advanced by the Association or by the government commissions which 
investigated the project. He is of the opinion that many of the treaty 
provisions would be modified if the two governments were to make a 
really careful investigation, based on more objective considerations than 
those provided by the Tidewater Association.—Hueu L., ELSBREE. 


In Great Britain, W. E. Hall’s International Law is running in its 
eighth edition; so is A. W. Heffter’s Das Huropaeische Völkerrecht in 
Germany; also H. Bonfils, Tratté de droit international public in France. 
Occupying a comparable position in the United States, George Grafton 
Wilson’s International Law (Silver, Burdett and Company, pp. xxvi, 530) 
appears in its eighth edition. It is dedicated to George Fox Tucker, who 
was originally a co-author. The book has been thoroughly revised and 
brought up to date. The naturalization act of 1934, the latest references 
on rebus sic stantibus, the Eastern Greenland case, and the development 
of international law since the Great War are included. Throughout, the 
treatment shows admirable proportion, succinctness, and accuracy of 
statement. It would be difficult to find a better digest of the rights and 
obligations of neutrals. Contrary to the conception of some writers that 
there is no international law of war, Professor Wilson reveals that a con- 
siderable part of international law has to do with the regulation of the 
conduct of hostilities and with the solution of differences that grow out 
of war. The texts of documents cited frequently are given in the appen- 
dices with the avowed “conviction that it is more serviceable to read the 
documents than to read lengthy opinions upon what the documents may 
mean, and also in order that the whole text may be available for refer- 
ence.” Among these are Lieber’s Code of Instructions for the Government 
of the Armies of the United States in the Field, the Hague Conventions of 
` 1907, the part of the Criminal Code, 1909, pertaining to offenses against 
neutrality, the Covenant of the League of Nations, and the Convention 
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of Geneva, 1929, for the amelioration of the condition of the wounded 
and sick of armies in the field. Not infrequently has the Supreme Court, 
in decisions pertaining to international law, referred to earlier editions 
of this work. Lawyers will therefore find the book of interest. Particularly 
useful will it be to students of the subject and to general readers.— 
CHARLES E. Hit. 


A Tender of Peace (Columbia University Press, pp. 57), by John Bates 
Clark, is an eloquent appeal for the banishment of the “war demon” 
through “defensive coöperation” among the nations of the world. War 
is regarded as “‘a terrible possibility,” yet, in the lofty spirit of Immanuel 
Kant, the author urges that reason and nature are on the side of inter- 
national law and order. “The political world is becoming a natural peace 
society,” and “we can now for the first time entertain a reasonable hope 
that within the pale of civilization warfare will be generally suppressed.” 
Agegressions can assuredly be “identified, exposed, and effectively re- 
sisted” (this vital point is not elaborated), and “potential resistance to 
aggression is the ordained peace-preserving force.” Professor Clark points 
out that treaties do not necessarily entangle. They may also liberate, and 
the League of Nations, in his view, is of this latter category.—G. Ber- 
NARD NOBLE. 


The China Quarterly, the first issue of which appeared in September, 
1935, is published in Shanghai, under the joint auspices of the China 
Institute of International Relations, the Pan-Pacific Association of China, 
and the Institute of Social and Economie Research. Editor Y. S. Tsao, 
in his foreword to the first issue, announces that the Quarterly is to serve 
as a medium for the publication of facts and the expression of opinions 
tending toward the ultimate solution of the social, political, and economic 
problems peculiar to the nations that surround the Pacific. 


POLITICAL THEORY AND MISCELLANEOUS 


Most books dealing with the state are rather dull and elaborate efforts 
to rationalize or idealize it. Some treat it systematically and descriptively. 
Some glorify it as a transcendant personality in whose service man finds 
his highest expression. Some condemn it as an instrument for legalizing 
plunder, conquest, and exploitation. Albert Jay Nock’s Our Enemy, the 
State (William Morrow and Co., pp. i, 209) finds its historical origins in 
such violence and its present development and activities in American 
civilization parasitic in character. Along with the host upon which it 
preys and which it will destroy, it is doomed. The author makes a dis- 
tinction between social power and state power. The latter is increasing; 
the former is decreasing. Power seized by or bestowed upon the state 
cannot be recovered. The devices of popular rule but cultivate the illusion 
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of continued control. For Mr. Nock, the future holds little or no hope 
of society recouping its losses of power to the state. What the author 
has to say about the state’s lack of concern for the individual qua in- 
dividual is true enough. But so it has ever been with all human institu- 
tions. Whatever form group life takes on, the individual is ever the sacri- 
fice in behalf of group survival. The Chinese have known no state in the 
Western sense; there it is the family group which survives by putting the 
individual in servitude to his ancestors. Group life recognizes the in- 
dividual only as an asset in its own struggle for existence. Mr. Nock’s real 
quarrel is not with the state; it is with man. Man builds his institutions 
in the hope of escaping his dilemmas; in turn, they prey upon him and 
his children, in the end to their mutual destruction. The fact that man 
forever builds again is its own justification. Life needs no argument, 
either as “enemy” or as that which calls forth ‘the full measure of de- 
votion.” — RUSSELL M. STORY. 


Volume X, entitled L'État Moderne, of the Encyclopédie Française now 
being published in twenty-one volumes (7 rue du Four, Paris) has recently 
appeared. It deals in the main with the territorial, human, and other 
elements which constitute the state; its activities, functions, and instru- 
mentalities; the sources of, and limitations upon, its power; its organs; 
the various types of states; and the new forms of the state such as are 
found in Germany, Italy, and Russia. Volume XI will deal with the state 
in its international aspects: diplomatic instrumentalities, wars, inter- 
national organizations above the state, etc. Each volume is divided into 
a number of chapters (there are twenty-nine chapters in Volume X), 
each chapter representing the contribution of a distinguished scholar in 
the particular field with which the chapter deals. The authors are drawn 
from different countries, although naturally those from France are 
largely in the majority. The editors are to be congratulated on their 
success in enlisting the coöperation of nearly every French scholar of 
note in the field of political science and public law. Altogether, the ency- 
clopedia will be a notable one, and the volumes devoted to the state will - 
represent an important encyclopedic contribution to the literature dealing 
with the subject in its varied aspects.— James W. GARNER. 


On the basis of a true-false test of twenty questions on the League of 
Nations, the tariff, and compulsory arbitration of labor disputes, filled 
out in the years 1924 to 1927 by 1,250 voters, 960 of whom lived in the 
state of Kansas, Professor Seba Eldridge presents the book, Public In- 
telligence (Bulletin of the University of Kansas, pp. viii, 101). The sub- 
title of the monograph is much more accurately worded than the title, 
A Study of the Attitudes and Opinions of Voters. The author admits in a 
number of places that he may be measuring social conditioning rather 
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than native traits. A fundamental weakness in the analysis is that the 
criterion is not well established. There are a few vague remarks about the 
judgment of experts regarding the “true” answers to the questions given, 
but it is apparent that many of the questions are statements of opinion 
and not statements of fact. It is unfortunate that a study which involved 
so much labor should be built on so shaky a foundation. However, if the 
reader substitutes the term ‘“‘social-mindedness” for “political intelli- 
gence,” some of the results can be salvaged. What the author appears to 
be measuring is favorable attitudes toward the League of Nations, free 
trade, and the labor point of view. Considering favorable attitudes as 
high, Professor Eldridge finds little difference between the sexes; marked 
differences between occupational groups, with the farmers, non-manual 
workers, and business proprietors at the lower end of the scale and the 
professional groups at the other; a positive correlation with schooling, 
particularly that beyond high school; no correlation with the number of 
newspapers read, but some correlation with the number of periodicals 
read, with the highest score obtained by the readers of the New Republic 
and the Nation; lowest scores obtained by Republicans, with the Demo- 
crats, Independents, and Socialists each surpassing the other groups in 
turn; a negative relationship with age; a positive relationship with mo- 
bility as measured by differences in birthplace and legal residence; and 
a negative relationship with identity with father’s political preferences. 
On the industrial arbitration statements, the business proprietors had 
the lowest scores (negative, in fact). On the technical side, the study 
leaves something to be desired. The Thurstone scaling technique would 
have furnished a much sounder method for measuring attitudes on the 
questions concerned. Unorthodox correlation methods were used which 
exaggerated the closeness of relationships. Persons who disagree with the 
author’s pessimism regarding the political intelligence of the sample of 
voters studied can still read his analysis with considerable profit. The 
chapter on family influences on political preferences is particularly valu- 
able. The study shows the misinformation found in the daily press, par- 
ticularly in the Middle West, which influences political attitudes.— 
Haroup F. GOSNELL. 


Fascism and Social Revolution; A Study of Economics and Politics of the 
Extreme Stages of Capitalism in Decay (International Publishers, pp. 320), 
by R. Palme Dutt, is a revised edition of a book published in 1934 and 
analyzed in the June, 1935, issue of this Review. The only new feature 
that need be mentioned is an appendix, treating fascism aud anti-fascism 
from June, 1934, to March, 1935. In it, the author summarizes the main 
characteristics of the period in the following words: “The outstanding 
development in the world of fascism during this period has been the signs 
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of the first stages of a gathering crisis of fascism, and as the necessary 
accompaniment of this, the rapid intensification of the drive to war. The 
outstanding development in the camp of the opposition to fascism has 
been the advance of the united working class front” (p. 310). Of course, 
things are going on smoothly and inevitably according to the laws of 
Marxian dialectics towards war or social revolution, or both! In harmony 
with these laws, the author gives his unqualified blessing to the common 
front with the despised Social Democrats and all the petit bourgeois ele- 
ments of society ordered by the Seventh Congress of the Communist 
International—even though in the first edition of the book Social De- 
mocracy was one of the major criminals in the fascist drama.—Oscar 
J ASZI. 


The China Year Book, 1985 (American Agent, University of Chicago 
Press, pp. xxiv, 627), edited at Shanghai by H. G. W. Woodhead, retains 
its standing as the most complete and usable reference work on con- 
temporary China in the English language. Though reduced by some two 
hundred pages in size (and correspondingly in price: $10.00 U. S.), no 
statistical chapter has been omitted. Certain data on tariff rates and 
loans, not republished, are available in the volume for 1934. A new chapter 
is added on ‘‘China’s Modern Industries.” Among other excellent essays 
for which, as in past issues, this year-book is remarkable, are those on 
Mongolia and Chinese Turkestan, the mineral industry, conservancy, 
Christian missions, and education. The account of domestic and foreign 
politics is brought down to August, 1935, and the revised draft of the 
proposed constitution is printed. Although Manchuria is no longer 
treated as Chinese territory, space is found for the U.S.8.R.-Manchukuo 
agreement for the sale of the Chinese Eastern Railway. Not the least 
valuable and interesting section of the book is the ‘‘Who’s Who,” which 
contains brief paragraphs on nine hundred Chinese men and women.— 
HAROLD S. QUIGLEY. 


As the title indicates, The Fronde (Harvard University Press, pp. xiii, 
181), by Paul Rice Doolin, deals with that protest of Parlement, princes, 
and nobles against the growing absolutism of the French monarchy that 
absorbed the energies and resources of France from 1648 to 1658. In his 
first two chapters, the author gives a brief, clear account of the events of 
the period which adds some details not to be found in standard French 
accounts and which differs considerably in the emphasis placed on some 
of the episodes. They do not give a colorful picture of Paris in revolt or 
any feeling of the selfishness and littleness of the principal participants 
or of the confused nature of the struggle. The author makes his principal 
contribution in the four remaining chapters. In Chapter ITI, he sets forth 
typical declarations of the government and the opposition. In the last 
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three chapters, he attempts to give the political theories of the two 
parties. In his effort to select the typical and to make a narrative marked 
by clarity, however, the author may have over-simplified a confused 
subject. The book has a good bibliography, but no index.—C. P. Hrepy. 


In the ancient Greek world, the exclusive citizenship of the city state 
was a serious obstacle to imperialistic expansion. How the Romans began 
to solve the problem of citizenship in an empire composed to a large 
extent of city states is treated in detail for the Republic and early Empire 
by Charlotte E. Goodfellow in Roman Citizenship; A Study of Its Terri- 
torial and Numerical Expansion from the Earliest Times to the Death of 
Augustus (Lancaster Press, pp. 124). By illustrating fully the methods of 
the extension of Roman citizenship, the author shows how the Greek and 
early Roman conception of exclusive citizenship had partially developed 
by the time of Augustus into the idea, necessary for an empire, that 
Roman citizenship was consistent with membership in any city of the 
Empire. This thesis is presented in a good, well documented monograph, 
although the possible contribution of Stoicism to practical Roman states- 
manship in the matter is neglected -—Gatnzrs Post. 


The New Commonwealth Quarterly, published in London by the New 
Commonwealth Institute, and edited by Harold Temperley, Georges 
Scelle, and Ernest Jackh, made its initial appearance in April, 1935. 
“The aim of this journal,” writes Professor Temperley, president of the 
Institute, ‘is to see things as they are, in the high and dry light of reason, 
of science, of law, and of history.... Charles Lamb used to stutter out 
‘I cannot h-hate a m-man I know,’ and knowledge is the most important 
road to follow if we wish to understand another nation or to appease 
international strife.... Today more than ever we need freedom to 
speak our minds and the right to set truth before life.” The Quarterly 
publishes articles in English, French, and German, as well as reports on 
-= current events, book reviews, and documents of international interest.— 
Roserr W. RAFUSE. 


The sixth edition of Tax Systems of the World (Commerce Clearing 
House, pp. 365), prepared under the direction of the New York State 
Tax Commission, indicates a continuing program of expansion. In the 
words of the introduction, the book “is aimed to be, first, an annual 
encyclopedia; second, a manual; third, a text-book; fourth, a source-book, 
and so,-it is hoped, a whole library on taxation.” Particularly interesting 
to the reviewer are the impressive compilations of administrative prac- 
_tices used by a wide variety of governmental units. A start has been made 
also toward the collection of expert opinion on tax systems and the elabo- 
ration of a model tax plan.—LEE S. GREENE. 
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debt, and accounting; etc. 


Part V. Sources of Information, Selected publications issued in 
1935, federal services, model ordinances, ete. 


400 pages, cloth-bound; $4, postpaid. Order from: 


INTERNATIONAL CITY MANAGERS’ 
ASSOCIATION 


850 East 58th Street, Chicago 








OUT-OF-PRINT BOOKS 


I specialize in the search for and quotation of desired 
books. All possible speed, best possible prices; no obli- 
gation. A stock of scholarly books on hand. Publica- 
tions of the learned societies available. Most current 


books, wherever published, 10% off list. 


EUGENE THUMIM 


245 Fort Washington Avenue 
New York City (W/A-7-2487) 
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New McGRAW-HILL Books|, 


ELEMENTS OF MODERN POLITICS. An Introd. 
tion to Political Science | 


By Francis G. Wi1son, Professor of Political Theory, University of Washing 
696 pages, $4.00 


A combination of the approaches to politics through political theory and through the pr } 
lems of government in the more technical sense of the word. Particular emphasis is ple ; 
upon problems of public opinion, the question of the duty of obedience to the state, <! 
broader aspects of politics, the criticisms of democracy, suggestions for economic refoi. 
economic planning, etc. The author maintains a realistic attitude throughout, in an ; 
deavor to give the student a sense of the living rather than the static in the problems 

the modern state. l } 











Ai 
AMERICAN DIPLOMACY. Policies and ETER. 


By Benyamin H. WirLiams, Professor of Political Science, University of Pittsbur | 
500 pages, $4.00 


The purpose of this book is to describe the relationship of the United States to the indi: 
trialized world of the 20th century The author deals with the regional policies of the Unit}. 
States in the world’s major areas, with the program of peace and international organizatior | 
with commercial and financial diplomacy, and with the machinery and controls of Americ 
foreign relations. Much attention is given to American policy since the World War. 


GOVERNMENT IN THE THIRD REICH ~ 


By Frirz Morstern Marx, Harvard University. With an introduction by W. 
ELLIOTT, Harvard University. 160 pages, $1.50 5 J 
4 


A concise, penetrating analysis of the structure and operation of government in Nationa 
Socialist Germany. Considerable emphasis is placed upon the background of contemporary 
German politics. A feature of the book is the author’s analysis of the constitutional str- 

ture of the one-party state, the position of the Leader as supreme authority and the role o 
the National Socialist Party as the exclusive political representation of the people. 


A. 
PUBLIC ADMINISTRATION AND THE PUBLIC | 
INTEREST | 


By E. PENDLETON Herrinc, Department of Government, Harvard University. 41 i 
pages, $3.75 ; 


Here is a new approach to the study of public administration—an inquiry into the act `: 
functioning of federal administrative agencies rather than institutional forms, political 

fluence rather than statutory authority. The author examines the record of the recent p: | 
and shows its implications for the future. 4 


Send for copies on approval 


McGRAW-HILL BOOK COMPANY, Inc 


330 West 42nd Street New York, N.i 
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NEW BOOKS 


FREDERIC A. OGG, PH.D., General Editor 








THE GOVERNMENT OF MODERN STATES 
Revised and Enlarged Edition 


By W. F. Wittoucusy, Ph.D., Consultant, Political Science, 
Library of Congress, Washington, D.C... 


This is a new edition of a book that has long been recognized as a standard text. The revision 
brings the text strictly down to date. The book differs from others in the field in its method 
of approach. Instead of describing the government of the several states individually, it sets 


forth the problem of government in general and discusses the various ways in which modern _ 


states have dealt with the problem, giving critical attention to the relative advantages of the 
different political systems. It presents fundamental principles which lead toan understanding 
of the true significance of differences in government organizations and procedures, a 


Royal 8vo, 550 pages. $3.00 | 


LEGISLATIVE PROCESSES: NATIONAL AND STATE 


By Josera P. CHAMBERLAIN, Ph.D., Professor of Public Law, 
Columbia University. 


This new book provides a working knowledge of the way in which laws are placed on the 
statute books in the American Congress and state legislatures. The emphasis throughout the 
book is on the practical aspects of law-making. The book describes the technical difficulties 
involved in the drafting of bills and the selection of proper administrative devices and pro- 
vides a knowledge of the way in which interest groups prepare bills and handle them in 
. committee and in the houses, and the methods of influencing legislators, the relation of the 

president and the governor to the law-making bodies, and the influerice of the courts on 
the enactment of legislation. : o 


Royal 8vo, 450 pages. l To. be published in May. 


” ESSENTIALS OF AMERICAN GOVERNMENT 
Revised Edition 
By Frevertc A. Occ, Ph.D., Professor of Political. Science, 


University of Wisconsin, and P. ORMAN Ray, Ph.D., Pro- K 
fessor of Political Science, University of California. T 


This is a thoroughly revised edition of Ogg and Ray’s briefer treatment of the material — 


presented in their standard work, Introduction to American Government. The new edition 
brings the text strictly down to date, including the most recent decisions of the United Stafés 


Supreme Court. The purpose of Essentials of American Government is to supply the demand © 


for an introductory study of American government which is particularly adapted to short 
courses in the subject. It covers all the essential information as briefly as clarity permits. 


Royal 8vo, 600 pages. $3.00 | 
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D. APPLETON-CENTURY COMPANY |} 


35 West 32nd Street | oo 2126 Prairie Avenue 
New York a Chicago 


GEORGE BANTA PUBLISHING COMPANY, MBNASHA, wiscoNst 
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